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APPROXIMATE DATE OF COMMENCEMENT OF PROPOSED SALE TO THE PUBLIC:  

From time to time after the effective date of this registration statement. 

If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment plans, please check the 
following box.  

If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the 

Securities Act of 1933, other than securities offered only in connection with dividend or interest reinvestment plans, check the following box.  

If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the 

following box and list the Securities Act registration statement number of the earlier effective registration statement for the same offering.  



If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the 

Securities Act registration statement number of the earlier effective registration statement for the same offering.  

If this Form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that shall become 

effective on filing with the Commission pursuant to Rule 462(e) under the Securities Act, check the following box.  
If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to register additional 

securities or additional classes of securities pursuant to Rule 413(b) under the Securities Act, check the following box.  
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, smaller reporting 

company, or an emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and 

“emerging growth company” in Rule 12b-2 of the Exchange Act. 

Large accelerated filer  Accelerated filer  
Non-accelerated filer  Smaller reporting company  
(Do not check if a smaller reporting company) Emerging growth company  
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for comply 

with any new or revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of Securities Act.  

CALCULATION OF REGISTRATION FEE 
 

     

Title of each class of securities to be registered 

Amount to be 

registered/proposed 

maximum offering price 

per unit/proposed 

maximum aggregate 

offering price 

 Amount of 

registration fee 

Common Stock, par value $0.01 per share  (1)(2)  
Preferred Stock, par value $0.01 per share  (1)(2)  
Depositary Shares  (1)  
Warrants  (1)  
Units  (1)  
Total $ 50,000,000 (3) $ N/A(4) 
 

(1) An unspecified number of securities or aggregate principal amount, as applicable, is being registered as may from time to time be 

offered at unspecified prices. 
(2) Includes rights to acquire common stock or preferred stock of the Company under any shareholder rights plan then in effect, if 

applicable under the terms of any such plan. 
(3) Estimated solely for the purpose of calculating the registration fee. No separate consideration will be received for shares of common 

stock that are issued upon conversion of depositary shares or preferred stock or upon exercise of common stock warrants registered hereunder. The 

aggregate maximum offering price of all securities issued pursuant to this registration statement will not exceed $50,000,000. 
(4) The Registrant is not registering an additional amount of securities. Registration fees were originally paid by the Registrant’s 

predecessor-in-interest upon filing of the original registration statement on Form S-3 (File No. 333-224229). Consequently, no additional 

registration fees are required with respect to the filing of this Post-Effective Amendment No. 1.  
The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until 

the registrant shall file a further amendment which specifically states that this registration statement shall thereafter become effective in 

accordance with Section 8(a) of the Securities Act of 1933 or until the registration statement shall become effective on such date as the 

Commission, acting pursuant to said Section 8(a), may determine. 



EXPLANATORY NOTE 

INDUS Realty Trust, Inc. (f/k/a Griffin Industrial Realty, Inc.), a Maryland corporation (“INDUS” or the 

“Company”) files this Post-Effective Amendment No. 1 (this “Post-Effective Amendment”) to the Registration 

Statement on Form S-3 filed with the Securities and Exchange Commission (the “SEC”) on April 11, 2018 

(No. 333-224229) (the “Initial Registration Statement”) as the successor registrant to Griffin Industrial Realty, Inc., 

a Delaware corporation (“Griffin DE”, and collectively with INDUS, the “Registrant”), in connection with the 

merger of Griffin DE with and into Griffin Industrial Maryland, LLC, a Maryland limited liability company and a 

wholly-owned subsidiary of INDUS (“Griffin MD Sub”), with Griffin MD Sub surviving as the surviving entity and 

a wholly-owned subsidiary of INDUS (the “Merger”), in accordance with the Agreement and Plan of Merger, dated 

October 16, 2020, by and among INDUS, Griffin DE and Griffin MD Sub. The Merger became effective at 

12:01 p.m., Eastern time, on December 30, 2020 (the “Effective Time”), at which time (i) each outstanding share of 

common stock of Griffin DE automatically converted into one share of common stock of INDUS, and (ii) each 

outstanding option, warrant and other right to purchase shares of common stock of Griffin DE converted into an 

option, warrant or other right (as applicable) to acquire an equal number of shares of common stock of INDUS upon 

the same terms and conditions as existed immediately prior to the Effective Time.  

Following the Merger, INDUS is the successor issuer to Griffin DE pursuant to Rule 414 under the 

Securities Act of 1933, as amended (the “Securities Act”), and Rule 12g-3 under the Securities Exchange Act of 

1934, as amended (the “Exchange Act”). As the successor issuer, the shares of common stock of INDUS are deemed 

to be registered under Section 12(b) of the Exchange Act and will continue to be listed for trading on The Nasdaq 

Stock Market LLC under the symbol “INDT”.  

In accordance with paragraph (d) of Rule 414 under the Securities Act, INDUS, as the successor registrant 

to Griffin DE, hereby expressly adopts the Initial Registration Statement as its own registration statement (except as 

specifically amended by this Post-Effective Amendment) for all purposes of the Securities Act and the Exchange 

Act. Griffin DE paid all registration fees at the time of filing the Initial Registration Statement. No additional 

securities are being registered hereby under this Post-Effective Amendment. 

 



Subject to Completion, dated January 4, 2021. 

PROSPECTUS 

 

INDUS REALTY TRUST, INC. 

$50,000,000 

Common Stock 

Preferred Stock 

Depositary Shares 

Warrants 

Units 

We may offer and sell up to $50,000,000 in the aggregate of the securities identified above from time to time in one or more offerings. This 
prospectus provides you with a general description of the securities. 

Each time we offer and sell securities, we will provide a supplement to this prospectus that contains specific information about the offering 

and the amounts, prices and terms of the securities. The supplement may also add, update or change information contained in this prospectus with 
respect to that offering and may include limitations on actual or constructive ownership and restrictions on transfer of the securities, in 

each case as may be appropriate, among other purposes, to preserve the status of our company as a real estate investment trust for U.S. 

federal income tax purposes. You should carefully read this prospectus and the applicable prospectus supplement before you invest in any of 
our securities. 

We may offer and sell the securities described in this prospectus and any prospectus supplement to or through one or more underwriters, 

dealers and agents, or directly to purchasers, or through a combination of these methods. If any underwriters, dealers or agents are involved in the 
sale of any of the securities, their names and any applicable purchase price, fee, commission or discount arrangement between or among them 

will be set forth, or will be calculable from the information set forth, in the applicable prospectus supplement. See the sections of this prospectus 

entitled “About this Prospectus” and “Plan of Distribution” for more information. No securities may be sold without delivery of this prospectus 
and the applicable prospectus supplement describing the method and terms of the offering of such securities. 

INVESTING IN OUR SECURITIES INVOLVES RISKS. SEE THE “RISK FACTORS” BEGINNING ON PAGE 4 OF THIS 

PROSPECTUS AND ANY SIMILAR SECTION CONTAINED IN THE APPLICABLE PROSPECTUS SUPPLEMENT 

CONCERNING FACTORS YOU SHOULD CONSIDER BEFORE INVESTING IN OUR SECURITIES. 

Our common stock is listed on The Nasdaq Stock Market LLC under the symbol “INDT”. On December 31, 2020, the last reported sale 

price of our common stock (then listed under the symbol “GRIF”) on The Nasdaq Stock Market LLC was $62.50 per share. 

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these 

securities or passed upon the adequacy or accuracy of this prospectus. Any representation to the contrary is a criminal offense. 

 

The date of this prospectus is               , 2021. 

The information in this prospectus is not complete and may be changed. These securities may not be sold until 
the registration statement filed with the Securities and Exchange Commission is effective. This preliminary 
prospectus is not an offer to sell nor does it seek an offer to buy these securities in any jurisdiction where the 
offer or sale is not permitted. 
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ABOUT THIS PROSPECTUS 

This prospectus is part of a registration statement that we filed with the U.S. Securities and Exchange 

Commission, or the SEC, using a “shelf” registration process. By using a shelf registration statement, we may sell 

securities from time to time and in one or more offerings up to a total dollar amount of $50,000,000 as described in 

this prospectus. Each time that we offer and sell securities, we will provide a prospectus supplement to this 

prospectus that contains specific information about the securities being offered and sold and the specific terms of 

that offering. We may also authorize one or more free writing prospectuses to be provided to you that may contain 

material information relating to these offerings. The prospectus supplement or free writing prospectus may also add, 

update or change information contained in this prospectus with respect to that offering. If there is any inconsistency 

between the information in this prospectus and the applicable prospectus supplement or free writing prospectus, you 

should rely on the prospectus supplement or free writing prospectus, as applicable. Before purchasing any securities, 

you should carefully read both this prospectus and the applicable prospectus supplement (and any applicable free 

writing prospectuses), together with the additional information described in the section entitled “Where You Can 

Find More Information; Incorporation by Reference.” 

We have not authorized anyone to provide you with any information or to make any representations other 

than those contained in this prospectus, any applicable prospectus supplement or any free writing prospectuses 

prepared by or on behalf of us or to which we have referred you. We take no responsibility for, and can provide no 

assurance as to the reliability of, any other information that others may give you. We will not make an offer to sell 

these securities in any jurisdiction where the offer or sale is not permitted. You should assume that the information 

appearing in this prospectus and the applicable prospectus supplement to this prospectus is accurate only as of the 

date on its respective cover, that the information appearing in any applicable free writing prospectus is accurate only 

as of the date of that free writing prospectus, and that any information incorporated by reference is accurate only as 

of the date of the document incorporated by reference, unless we indicate otherwise. Our business, financial 

condition, results of operations and prospects may have changed since those dates. This prospectus incorporates by 

reference, and any prospectus supplement or free writing prospectus may contain and incorporate by reference, 

market data and industry statistics and forecasts that are based on independent industry publications and other 

publicly available information. Although we believe these sources are reliable, we do not guarantee the accuracy or 

completeness of this information and we have not independently verified this information. In addition, the market 

and industry data and forecasts that may be included or incorporated by reference in this prospectus, any prospectus 

supplement or any applicable free writing prospectus may involve estimates, assumptions and other risks and 

uncertainties and are subject to change based on various factors, including those discussed under the heading “Risk 

Factors” contained in this prospectus, the applicable prospectus supplement and any applicable free writing 

prospectus, and under similar headings in other documents that are incorporated by reference into this prospectus. 

Accordingly, investors should not place undue reliance on this information. 

When we refer to “INDUS,” “we,” “our,” “us” and the “Company” in this prospectus, we mean INDUS 

Realty Trust, Inc., and its consolidated subsidiaries, unless otherwise specified. When we refer to “you,” we mean 

the potential holders of the applicable series of securities. 



2 

 

CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS 

This prospectus contains forward-looking statements. All statements contained in this prospectus other than 

statements of historical fact, including, but not limited to, our growth strategy, the impacts to stockholders of our 

organizational structure, expectations regarding the use of any future proceeds from offerings under this Registration 

Statement on Form S-3, and any future sales of securities, are forward-looking statements. The words “believe,” 

“may,” “will,” “estimate,” “continue,” “anticipate,” “intend,” “expect,” “could,” “would,” “project,” “plan,” 

“potentially,” “preliminary,” “likely,” and similar expressions are intended to identify forward-looking statements. 

Although INDUS believes that its plans, intentions and expectations reflected in such forward-looking statements 

are reasonable, it can give no assurance that such plans, intentions or expectations will be achieved. The forward-

looking statements made herein are based on assumptions and estimates that, while considered reasonable by 

INDUS as of the date hereof, are inherently subject to significant business, economic, competitive and regulatory 

uncertainties and contingencies, many of which are beyond the control of INDUS. INDUS’s actual results could 

differ materially from those anticipated in these forward-looking statements as a result of various important factors, 

including those set forth in “Risk Factors” in this prospectus, and our most recent Annual Report on Form 10-K, as 

updated by our subsequent Quarterly Reports on Form 10-Q, and all other information contained or incorporated by 

reference into this prospectus, as updated by our subsequent filings under the Securities Exchange Act of 1934, as 

amended, or the Exchange Act, and in our other filings with the SEC, that may cause our actual results, performance 

or achievements to differ materially and adversely from those expressed or implied by the forward-looking 

statements. 
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THE COMPANY 

We are a real estate investment trust, or a REIT, principally engaged in developing, acquiring, managing 

and leasing high-quality industrial and logistics properties in select supply-constrained markets in the U.S. We seek 

to add to our property portfolio through the development of land or the acquisition of modern, market-appropriate 

logistics buildings in select markets we target, all of which can serve multiple drivers of demand in the modern 

supply chain. 

We also own eleven office/flex properties, accounting for less than 9% of the Company’s total square 

footage, as well as approximately 3,400 acres of land. Periodically, we may sell certain office/flex properties or 

portions of our undeveloped land that we have owned for an extended time period and the use of which is not 

consistent with our core industrial and logistics strategy.  

We filed our certificate of incorporation with the Secretary of State of Delaware on March 10, 1970. On 

December 30, 2020, we completed an internal merger to reincorporate in Maryland. Prior to December 31, 2020, we 

were known as Griffin Industrial Realty, Inc. On December 31, 2020, we changed our name to INDUS Realty Trust, 

Inc. after our reincorporation from Delaware to Maryland on December 30, 2020 and our decision to elect REIT-

status. 

Our principal executive offices are located at 641 Lexington Avenue, New York, New York 10022, and our 

telephone number is 212-218-7910. 
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RISK FACTORS 

Investment in any securities offered pursuant to this prospectus and the applicable prospectus supplement 

involves risks. In addition to the risk factors described below, you should carefully consider the risk factors 

incorporated by reference to our most recent Annual Report on Form 10-K and subsequent Quarterly Reports on 

Form 10-Q, as well as any subsequent Quarterly Reports on Form 10-Q or Current Reports on Form 8-K we file 

after the date of this prospectus, and all other information contained or incorporated by reference into this 

prospectus, as updated by our subsequent filings under the Exchange Act and the risk factors and other information 

contained in the applicable prospectus supplement and any applicable free writing prospectus before acquiring any 

of such securities. The occurrence of any of these risks might cause you to lose all or part of your investment in the 

offered securities. 

Risks Related to Our Organizational Structure 

Our rights and the rights of our stockholders to take action against our directors and officers are limited. 

Maryland law provides that a director has no liability in the capacity as a director if he or she performs his 

or her duties in good faith, in a manner he or she reasonably believes to be in the company’s best interests and with 

the care that an ordinarily prudent person in a like position would use under similar circumstances. As permitted by 

Maryland law, our charter limits the liability of our directors and officers to the Company and our stockholders for 

money damages, except for liability resulting from: 

• actual receipt of an improper benefit or profit in money, property or services; or 

• a final judgment based on a finding of active and deliberate dishonesty by the director or officer that 

was material to the cause of action adjudicated. 

In addition, our charter requires us to indemnify our directors and officers for actions taken by them in 

those capacities and to pay or reimburse their reasonable expenses in advance of final disposition of a proceeding to 

the maximum extent permitted by Maryland law, and we have entered into indemnification agreements with our 

directors and executive officers. As a result, we and our stockholders may have more limited rights against our 

directors and officers than might otherwise exist under common law. Accordingly, in the event that any of our 

directors or officers are exculpated from, or indemnified against, liability but whose actions impede our 

performance, our stockholders’ ability to recover damages from that director or officer will be limited. 

Our charter and bylaws contain provisions that may delay, defer or prevent an acquisition of our common stock 

or a change in control. 

Our charter and bylaws contain a number of provisions, the exercise or existence of which could delay, 

defer or prevent a transaction or a change in control that might involve a premium price for our stockholders or 

otherwise be in their best interests, including the following: 

• Our Charter Contains Restrictions on the Ownership and Transfer of Our Stock. In order for us to 

qualify as a REIT, no more than 50% of the value of outstanding shares of our stock may be owned, 

beneficially or constructively, by five or fewer individuals at any time during the last half of each 

taxable year other than the first year for which we elect to be taxed as a REIT. Subject to certain 

exceptions, our charter prohibits any stockholder from owning beneficially or constructively more than 

5.5% in value or in number of shares, whichever is more restrictive, of the outstanding shares of our 

common stock, or 5.5% in value of the aggregate of the outstanding shares of all classes or series of 

our stock. We refer to these restrictions collectively as the “ownership limits.” The constructive 

ownership rules under the Internal Revenue Code of 1986, as amended, or the Code, are complex and 

may cause the outstanding stock owned by a group of related individuals or entities to be deemed to be 

constructively owned by one individual or entity. As a result, the acquisition of less than 5.5% of our 

outstanding common stock or the outstanding shares of all classes or series of our stock by an 

individual or entity could cause that individual or entity or another individual or entity to own 

constructively in excess of the relevant ownership limits. Our charter also prohibits any person from 

owning shares of our stock that could result in our being “closely held” under Section 856(h) of the 
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Code or otherwise cause us to fail to qualify as a REIT. Any attempt to own or transfer shares of our 

common stock or of any of our other capital stock in violation of these restrictions may result in the 

shares being automatically transferred to a charitable trust or may be void. These ownership limits may 

prevent a third-party from acquiring control of us if our board of directors does not grant an exemption 

from the ownership limits, even if our stockholders believe the change in control is in their best 

interests. Although it is under no continuing obligation to do so, our board of directors intends to grant 

some limited exemptions from the ownership limits applicable to certain holders of our common stock, 

subject to certain initial and ongoing conditions designed to protect our status as a REIT, including, if 

deemed advisable, the receipt of an Internal Revenue Service, or IRS, private letter ruling or an 

opinion of counsel. 

• Our Board of Directors Has the Power to Cause Us to Issue Additional Shares of Our Stock Without 

Stockholder Approval. Our charter authorizes us to issue additional authorized but unissued shares of 

common or preferred stock. In addition, our board of directors may, without stockholder approval, 

amend our charter to increase the aggregate number of our shares of common stock or the number of 

shares of stock of any class or series that we have authority to issue and classify or reclassify any 

unissued shares of common or preferred stock and set the preferences, rights and other terms of the 

classified or reclassified shares. As a result, our board of directors may establish a class or series of 

shares of common or preferred stock that could delay or prevent a transaction or a change in control 

that might involve a premium price for our shares of common stock or otherwise be in the best 

interests of our stockholders. 

Certain provisions of Maryland law may limit the ability of a third-party to acquire control of us. 

Certain provisions of the Maryland General Corporation Law, or the MGCL, may have the effect of 

inhibiting a third-party from acquiring us or of impeding a change of control under circumstances that otherwise 

could provide our common stockholders with the opportunity to realize a premium over the then-prevailing market 

price of such shares, including: 

• “business combination” provisions that, subject to limitations, prohibit certain business combinations 

between an “interested stockholder” (defined generally as any person who beneficially owns 10% or 

more of the voting power of our outstanding shares of voting stock or an affiliate or associate of the 

corporation who, at any time within the two-year period immediately prior to the date in question, was 

the beneficial owner of 10% or more of the voting power of the then outstanding stock of the 

corporation) or an affiliate of any interested stockholder for five years after the most recent date on 

which the stockholder becomes an interested stockholder, and thereafter imposes two super-majority 

stockholder voting requirements on these combinations; and 

• “control share” provisions that provide that holders of “control shares” of the Company (defined as 

voting shares of stock that, if aggregated with all other shares of stock owned or controlled by the 

acquirer, would entitle the acquirer to exercise one of three increasing ranges of voting power in 

electing directors) acquired in a “control share acquisition” (defined as the direct or indirect acquisition 

of issued and outstanding “control shares”) have no voting rights except to the extent approved by our 

stockholders by the affirmative vote of at least two-thirds of all of the votes entitled to be cast on the 

matter, excluding all interested shares. 

Pursuant to the Maryland Business Combination Act, or the MBCA, our board of directors has by 

resolution exempted from the provisions of the MBCA business combinations between any other person and us. Our 

bylaws contain a provision exempting from the Maryland Control Share Acquisition Act any and all acquisitions by 

any person of shares of our stock. There can be no assurance that these exemptions or resolutions will not be 

amended or eliminated at any time in the future. 

Additionally, Title 3, Subtitle 8 of the MGCL permits our board of directors, without stockholder approval 

and regardless of what is currently provided in our charter or bylaws, to implement certain takeover defenses, such 

as a classified board, some of which we do not have. 
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Our bylaws designate the Circuit Court for Baltimore City, Maryland, as the sole and exclusive forum for certain 

types of actions and proceedings that may be initiated by our stockholders, which could limit our stockholders’ 

ability to bring a claim in a judicial forum that the stockholders believe is a more favorable judicial forum for 

disputes with us or our directors, officers or other employees. 

Our bylaws provide that, subject to limited exceptions, the Circuit Court for Baltimore City, Maryland, is 

the sole and exclusive forum for (a) any Internal Corporate Claim, as such term is defined in the MGCL, (b) any 

derivative action or proceeding brought on our behalf, other than actions arising under federal securities laws, 

(c) any action asserting a claim of breach of any duty owed by any of our directors, officers or other employees to us 

or our stockholders, (d) any action asserting a claim against us or any of our directors, officers or other employees 

arising pursuant to any provision of the MGCL, our charter or our bylaws or (e) any action asserting a claim against 

us or any of our directors, officers or other employees that is governed by the internal affairs doctrine. This 

provision may limit a stockholder’s ability to bring a claim in a judicial forum that it believes is more favorable for 

disputes against us or our directors, officers or employees, which may discourage such lawsuits against us and our 

directors, officers and other employees. 

Risks Related to our REIT Structure  

If we fail to remain qualified as a REIT, we would be subject to corporate income taxes and would not be able to 

deduct distributions to stockholders when computing our taxable income.  

We currently operate in a manner that is intended to allow us to qualify as a REIT for federal income tax 

purposes commencing with our taxable year beginning January 1, 2021. However, we cannot assure you that we 

have qualified or will remain qualified as a REIT. Qualification as a REIT requires us to satisfy numerous 

requirements established under highly technical and complex sections of the Code, which may change from time to 

time and for which there are only limited judicial and administrative interpretations, and involves the determination 

of various factual matters and circumstances not entirely within our control. If we fail to qualify as a REIT in any 

taxable year: 

• we would be subject to federal income tax on our taxable income computed in the usual manner for 

corporate taxpayers without deduction for distributions to our stockholders and we may need to borrow 

additional funds or issue securities to pay such additional tax liability; 

• unless we are entitled to relief under applicable statutory provisions, we could not elect to be taxed as a 

REIT for four taxable years following the year during which we were disqualified; and 

• we will not be required to make distributions to our stockholders.  

As a result of all these factors, our failure to qualify as a REIT also could impair our ability to expand our 

business and raise capital.  Qualification as a REIT involves the application of highly technical and complex Code 

provisions for which there are only limited judicial and administrative interpretations.  

In order to qualify as a REIT, we must satisfy a number of requirements, including requirements regarding 

the ownership of our stock, requirements regarding the composition of our assets and requirements regarding the 

sources of our gross income. Also, we must make distributions to stockholders aggregating annually at least 90% of 

our REIT taxable income, determined without regard to the dividends paid deduction and excluding net capital 

gains. In addition, legislation, new regulations, administrative interpretations or court decisions may materially 

adversely affect our investors, our ability to qualify as a REIT for federal income tax purposes or the desirability of 

an investment in a REIT relative to other investments. 

Even if we remain qualified as a REIT, we may owe taxes under certain circumstances.  

Even if we qualify as a REIT, we will be subject to certain U.S. federal, state and local taxes on our income 

and property, including on taxable income that we do not distribute to our stockholders, and on net income from 

certain “prohibited transactions”. In addition, if we fail to qualify as a REIT but nevertheless qualify for relief under 

certain statutory relief provisions, we may be required to pay an excise or penalty tax (which could be significant in 

amount) in order to utilize one or more such relief provisions under the Code to maintain our qualification as a 
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REIT. Moreover, our taxable REIT subsidiary will be subject to tax as a regular corporation in the jurisdictions it 

operates. Furthermore, if we sell an asset we held on the first day of the first taxable year for which we qualify as a 

REIT (i.e., January 1, 2021) during the five-year period beginning such first day, we generally will be required to 

pay regular U.S. federal corporate income tax on the gain to the extent of the excess of (i) the fair market value of 

the asset, over (ii) our adjusted tax basis in the asset, determined as of the first day of the first taxable year for which 

we qualify as a REIT.    

To maintain our REIT status, we may be forced to obtain capital during unfavorable market conditions, which 

could adversely affect our overall financial performance.  

In order to qualify as a REIT, we will generally be required each year to distribute to our stockholders at 

least 90% of our REIT taxable income (determined without regard to the dividends paid deduction and by excluding 

any net capital gain), and we will be subject to tax to the extent our taxable income (including net capital gain) is not 

fully distributed. In addition, we will be subject to a 4% nondeductible excise tax on the amount, if any, by which 

distributions we pay in any calendar year are less than the sum of 85% of our ordinary income, 95% of our net 

capital gains, and 100% of our undistributed income from prior years. Accordingly, we may not be able to retain 

sufficient cash flow from operations to meet our debt service requirements and repay our debt. Therefore, we may 

need to raise additional capital for these purposes, and we cannot assure you that a sufficient amount of capital will 

be available to us on favorable terms, or at all, when needed. Further, in order to maintain our REIT qualification 

and avoid the payment of income and excise taxes, we may need to borrow funds to meet the REIT distribution 

requirements even if the then prevailing market conditions are not favorable for these borrowings. These borrowing 

needs could result from, among other things, differences in timing between the actual receipt of cash and inclusion 

of income for federal income tax purposes, or the effect of non-deductible capital expenditures, the creation of 

reserves or required debt or amortization payments. These sources, however, may not be available on favorable 

terms or at all. Our access to third-party sources of capital depends on a number of factors, including the market’s 

perception of our growth potential, our current debt levels, the per share trading price of our common stock, and our 

current and potential future earnings. We cannot assure you that we will have access to such capital on favorable 

terms at the desired times, or at all, which may cause us to curtail our investment activities and/or to dispose of 

assets at inopportune times.  

There will be uncertainties relating to our estimate of the E&P Distribution.  

To qualify for taxation as a REIT effective for the year ended December 31, 2021, we are required to 

distribute to our stockholders on or before December 31, 2021, our undistributed accumulated earnings and profits 

attributable to taxable periods ending prior to January 1, 2021, which we refer to as the “E&P Distribution.” We 

believe that the total value of the E&P Distribution will be sufficient to fully distribute our accumulated earnings 

and profits and that a portion of the E&P Distribution will exceed our accumulated earnings and profits. However, 

the amount of our accumulated earnings and profits is a complex factual and legal determination. We may have less 

than complete information at the time we estimate our earnings and profits or may interpret the applicable law 

differently from the IRS. Substantial uncertainties exist relating to the computation of our undistributed accumulated 

earnings and profits, including the possibility that the IRS could, in auditing tax years through 2020, successfully 

assert that our taxable income should be increased, which could increase our pre-REIT accumulated earnings and 

profits. Thus, we could fail to satisfy the requirement that we distribute all of our pre-REIT accumulated earnings 

and profits by the close of our first taxable year as a REIT. Moreover, although there are procedures available to 

cure a failure to distribute all of our pre-REIT accumulated earnings and profits, we cannot now determine whether 

we would be able to take advantage of them or the economic impact to us of doing so.  

If you receive dividends in shares of our stock, you may be required to pay tax in excess of any cash you receive. 

 

 We intend to pay a portion of the E&P Distribution in our common stock and may in the future distribute 

other taxable dividends that are payable in our stock. Taxable stockholders receiving such dividends will be required 

to include the full amount of the dividend as income to the extent of our current and accumulated earnings and 

profits for federal income tax purposes. As a result, a U.S. stockholder may be required to pay tax with respect to 

such dividends in excess of the cash received. If a U.S. stockholder sells the stock it receives as a dividend in order 

to pay this tax, the sales proceeds may be less than the amount included in income with respect to the dividend, 

depending on the market price of our stock at the time of the sale. Furthermore, with respect to non-U.S. 

stockholders, we may be required to withhold U.S. tax with respect to such dividends, including in respect of all or a 
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portion of such dividend that is payable in stock. In addition, if a significant number of our stockholders determine 

to sell shares of our common stock in order to pay taxes owed on dividends, such sales may have an adverse effect 

on the per share trading price of our common stock. 

Our taxable REIT subsidiaries will be subject to federal income tax, and we will be required to pay a 100% 

penalty tax on certain income or deductions if our transactions with our taxable REIT subsidiaries are not 

conducted on arm’s length terms. 

 We own an interest in a taxable REIT subsidiary, and may acquire securities in additional taxable REIT 

subsidiaries in the future. A taxable REIT subsidiary is an entity treated as a corporation for federal income tax 

purposes other than a REIT in which a REIT directly or indirectly holds stock, and that has made a joint election 

with such REIT to be treated as a taxable REIT subsidiary. If a taxable REIT subsidiary owns more than 35% of the 

total voting power or value of the outstanding securities of another corporation, such other corporation will also be 

treated as a taxable REIT subsidiary. Other than some activities relating to lodging and health care facilities, a 

taxable REIT subsidiary may generally engage in any business, including the provision of customary or non-

customary services to tenants of its parent REIT. A taxable REIT subsidiary is subject to federal income tax as a 

regular C corporation. In addition, a 100% excise tax will be imposed on certain transactions between a taxable 

REIT subsidiary and its parent REIT that are not conducted on an arm’s length basis.  

 Not more than 20% of the value of our total assets may be represented by securities of taxable REIT 

subsidiaries. We anticipate that the aggregate value of the stock and other securities of any taxable REIT 

subsidiaries that we own will be less than 20% of the value of our total assets, and we will monitor the value of these 

investments to ensure compliance with applicable asset test limitations. 

REIT ownership limitations may restrict or prevent you from engaging in certain transfers of our common stock.  

In order to satisfy the requirements for REIT qualification, no more than 50% in value of all classes or 

series of our outstanding shares of stock may be owned, actually or constructively, by five or fewer individuals (as 

defined in the Code to include certain entities) at any time during the last half of each taxable year beginning with 

our 2022 taxable year. To assist us in satisfying this share ownership requirement, our charter imposes ownership 

limits on our shares of stock. Under applicable constructive ownership rules, any shares of stock owned by certain 

affiliated owners generally would be added together for purposes of the common stock ownership limits. See the 

section entitled “Description of Capital Stock – Common Stock – Restrictions on Ownership and Transfer.” 

Complying with REIT requirements may cause us to forego otherwise attractive opportunities or liquidate 

otherwise attractive investments.  

To qualify as a REIT for federal income tax purposes, we must continually satisfy tests concerning, among 

other things, the sources of our income, the nature and diversification of our assets, the amounts we distribute to our 

stockholders and the ownership of our common stock. If we fail to comply with one or more of the asset tests at the 

end of any calendar quarter, we must correct the failure within 30 days after the end of the calendar quarter or 

qualify for certain statutory relief provisions to avoid losing our REIT qualification and suffering adverse tax 

consequences. In order to meet these tests, we may be required to forego investments we might otherwise make or to 

liquidate otherwise attractive investments. Thus, compliance with the REIT requirements may hinder our 

performance and reduce amounts available for distribution to our stockholders.  

The tax imposed on REITs engaging in “prohibited transactions” may limit our ability to engage in transactions 

which would be treated as sales for federal income tax purposes.  

Any gain that we realize on the sale of property (other than any foreclosure property) held as inventory or 

otherwise held primarily for sale to customers in the ordinary course of business, including our share of any such 

gain realized by our operating company, either directly or through its subsidiary partnerships, will be treated as 

income from a prohibited transaction that is subject to a 100% penalty tax, unless certain safe harbor exceptions 

apply. Although we do not intend to hold any properties that would be characterized as held for sale to customers in 

the ordinary course of our business, such characterization is a factual determination and no guarantee can be given 
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that the IRS would agree with our characterization of our properties or that we will always be able to make use of 

the available safe harbors.  

We have not established a minimum distribution payment level, and we may be unable to generate sufficient cash 

flows from our operations to make distributions to our stockholders at any time in the future.  

We are generally required to distribute to our stockholders at least 90% of our net taxable income 

(excluding net capital gains) each year to qualify as a REIT under the Code. To the extent we satisfy the 90% 

distribution requirement but distribute less than 100% of our net taxable income (including net capital gains), we 

will be subject to federal corporate income tax on our undistributed net taxable income. We intend to distribute at 

least 100% of our net taxable income (including net capital gains). However, our ability to make distributions to our 

stockholders may be adversely affected by the issues described in the risk factors set forth herein and in those 

incorporated herein by reference. Subject to satisfying the requirements for REIT qualification, we intend over time 

to make regular quarterly distributions to our stockholders. Our board of directors has the sole discretion to 

determine the timing, form and amount of any distributions to our stockholders. Our board of directors makes 

determinations regarding distributions based upon, among other factors, our historical and projected results of 

operations, financial condition, cash flows and liquidity, satisfaction of the requirements for REIT qualification and 

other tax considerations, capital expenditure and other expense obligations, debt covenants, contractual prohibitions 

or other limitations and applicable law and such other matters as our board of directors may deem relevant from time 

to time. Among the factors that could impair our ability to make distributions to our stockholders are: 

• our inability to realize attractive returns on our investments;  

• unanticipated expenses that reduce our cash flow or non-cash earnings;  

• decreases in the value of the underlying assets; and  

• the fact that anticipated operating expense levels may not prove accurate, as actual results may vary 

from estimates.  

As a result, it is possible that we will not be able to continue to make distributions to our stockholders or 

that the level of any distributions we do make to our stockholders will achieve a market yield or increase or even be 

maintained over time, any of which could materially and adversely affect the market price of our shares of common 

stock. Distributions could be dilutive to our financial results and may constitute a return of capital to our investors, 

which would have the effect of reducing each stockholder’s basis in its shares of common stock. We also may need 

to borrow funds or use proceeds from the sale of assets to fund distributions.  

Dividends payable by REITs, including us, generally do not qualify for the reduced tax rates available for some 

dividends.  

The maximum tax rate applicable to “qualified dividend income” payable to U.S. stockholders that are 

individuals, trusts and estates is 20%. Dividends payable by REITs, however, generally are not eligible for these 

reduced rates. Under the 2017 Tax Reform Act, however, U.S. stockholders that are individuals, trusts and estates 

generally may deduct up to 20% of the ordinary dividends (e.g., dividends not designated as capital gain dividends 

or qualified dividend income) received from a REIT for taxable years beginning after December 31, 2017 and before 

January 1, 2026. Although this deduction reduces the effective tax rate applicable to certain dividends paid by 

REITs (generally to 29.6% assuming the shareholder is subject to the 37% maximum rate), such tax rate is still 

higher than the tax rate applicable to corporate dividends that constitute qualified dividend income. Accordingly, 

investors who are individuals, trusts and estates may perceive investments in REITs to be relatively less attractive 

than investments in the stocks of non-REIT corporations that pay dividends, which could adversely affect the value 

of the shares of REITs.    

Legislative or regulatory action affecting REITs could adversely affect us or our stockholders.  

In recent years, numerous legislative, judicial and administrative changes have been made to the federal 

income tax laws applicable to investments in REITs and similar entities. At any time, the federal income tax laws 

governing REITs or the administrative interpretations of those laws may be amended. Changes to the tax laws, 
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regulations and administrative interpretations, which may have retroactive application, could adversely affect us and 

may impact our taxation or that of our stockholders. Accordingly, we cannot assure you that any such change will 

not significantly affect our ability to qualify for taxation as a REIT or the federal income tax consequences to us of 

such qualification.  

U.S. federal tax reform legislation could affect REITs generally, the geographic markets in which we operate, 

our stock and our results of operations, both positively and negatively in ways that are difficult to anticipate. 

As a REIT, we are generally not required to pay federal taxes otherwise applicable to regular corporations 

(except for income generated by our TRSs) if we comply with the various tax regulations governing REITs. 

Stockholders, however, are generally required to pay taxes on REIT dividends. Tax reform legislation affects the 

way in which dividends paid on shares of our common stock are taxed and could impact our stock price or how 

stockholders and potential investors view an investment in REITs generally. In addition, while certain elements of 

tax reform legislation may not impact us directly as a REIT, they could impact the geographic markets in which we 

operate, particularly affecting tenants of our leased property and their corporate tax obligations, if any. 
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WHERE YOU CAN FIND MORE INFORMATION; INCORPORATION BY REFERENCE 

Available Information 

We file reports, proxy statements and other information with the SEC. Information filed with the SEC by us 

can be inspected and copied at the Public Reference Room maintained by the SEC at 100 F Street, N.E., 

Washington, D.C. 20549. You may also obtain copies of this information by mail from the Public Reference Room 

of the SEC at prescribed rates. Further information on the operation of the SEC’s Public Reference Room in 

Washington, D.C. can be obtained by calling the SEC at 1-800-SEC-0330. The SEC also maintains a web site that 

contains reports, proxy and information statements and other information about issuers, such as us, who file 

electronically with the SEC. The address of that website is http://www.sec.gov. 

Our web site address is http://www.indusrt.com/. The information on our web site, however, is not, and 

should not be deemed to be, a part of this prospectus. 

This prospectus and any prospectus supplement are part of a registration statement that we filed with the 

SEC and do not contain all of the information in the registration statement. The full registration statement may be 

obtained from the SEC or us, as provided below. Forms of documents establishing the terms of the offered securities 

are or may be filed as exhibits to the registration statement or documents incorporated by reference in the 

registration statement. Statements in this prospectus or any prospectus supplement about these documents are 

summaries and each statement is qualified in all respects by reference to the document to which it refers. You should 

refer to the actual documents for a more complete description of the relevant matters. You may inspect a copy of the 

registration statement at the SEC’s Public Reference Room in Washington, D.C. or through the SEC’s website, as 

provided above. 

Incorporation by Reference 

The SEC’s rules allow us to “incorporate by reference” information into this prospectus, which means that 

we can disclose important information to you by referring you to another document filed separately with the SEC. 

The information incorporated by reference is deemed to be part of this prospectus, and subsequent information that 

we file with the SEC will automatically update and supersede that information. Any statement contained in this 

prospectus or a previously filed document incorporated by reference will be deemed to be modified or superseded 

for purposes of this prospectus to the extent that a statement contained in this prospectus or a subsequently filed 

document incorporated by reference modifies or replaces that statement. 

This prospectus and any accompanying prospectus supplement incorporate by reference the documents set 

forth below that have previously been filed with the SEC: 

• the Company’s Annual Report on Form 10-K for the fiscal year ended November 30, 2019, filed with 

the SEC on February 13, 2020 (File No. 001-12879);  

• the Company’s Quarterly Report on Form 10-Q for the quarter ended February 29, 2020, filed with the 

SEC on April 9, 2020 (File No. 001-12879); 

• the Company’s Quarterly Report on Form 10-Q for the quarter ended May 31, 2020, filed with the 

SEC on July 9, 2020 (File No. 001-12879); 

• the Company’s Quarterly Report on Form 10-Q for the quarter ended August 31, 2020, filed with the 

SEC on October 8, 2020 (File No. 001-12879); 

• the Company’s Current Report on Form 8-K12G3, filed with the SEC on January 4, 2021 (except for 

information furnished in Item 7.01 therein and all exhibits related thereto) (File No. 001-12879); 

• the Company’s Current Report on Form 8-K, filed with the SEC on December 2, 2020 (File 

No. 001-12879); 

exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020000756/grif-20191130x10k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020000756/grif-20191130x10k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020000756/grif-20191130x10k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020000756/grif-20191130x10k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020003745/grif-20200229x10q.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020003745/grif-20200229x10q.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020003745/grif-20200229x10q.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020003745/grif-20200229x10q.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020008098/grif-20200531x10q.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020008098/grif-20200531x10q.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020008098/grif-20200531x10q.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020008098/grif-20200531x10q.htm
exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000155837020011422/grif-20200831x10q.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000155837020011422/grif-20200831x10q.htm
exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000155837020011422/grif-20200831x10q.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000155837020011422/grif-20200831x10q.htm
exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739021000003/grif-20201230x8k.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739021000003/grif-20201230x8k.htm
exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739021000003/grif-20201230x8k.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739021000003/grif-20201230x8k.htm
exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000081/grif-20201130x8k.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000081/grif-20201130x8k.htm
exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000081/grif-20201130x8k.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000081/grif-20201130x8k.htm
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• the Company’s Current Report on Form 8-K, filed with the SEC on November 23, 2020 (except for 

information furnished in Item 7.01 therein and all exhibits related thereto) (File No. 001-12879); 

• the Company’s Current Report on Form 8-K, filed with the SEC on August 28, 2020 (File 

No. 001-12879); 

• the Company’s Current Report on Form 8-K, filed with the SEC on July 6, 2020 (except for 

information furnished in Item 7.01 therein and all exhibits related thereto) (File No. 001-12879); 

• the Company’s Current Report on Form 8-K, filed with the SEC on May 12, 2020 (File 

No. 001-12879);  

• the Company’s Current Report on Form 8-K, filed with the SEC on March 4, 2020 (except for 

information furnished in Item 7.01 therein and all exhibits related thereto) (File No. 001-12879); 

• the Company’s Current Report on Form 8-K, filed with the SEC on January 28, 2020 (except for 

information furnished in Item 7.01 therein and all exhibits related thereto) (File No. 001-12879);  

• the Company’s Current Report on Form 8-K, filed with the SEC on December 23, 2019 (except for 

information furnished in Item 7.01 therein and all exhibits related thereto) (File No. 001-12879); and 

• the Description of Capital Stock set forth in this Registration Statement and any amendments or reports 

filed with the SEC for the purpose of further updating such description.  

All reports and other documents we subsequently file pursuant to Section 13(a), 13(c), 14 or 15(d) of the 

Exchange Act prior to the termination of this offering, including all such documents we may file with the SEC after 

the date of the initial registration statement and prior to the effectiveness of the registration statement, but excluding 

any information furnished to, rather than filed with, the SEC, will also be incorporated by reference into this 

prospectus and deemed to be part of this prospectus from the date of the filing of such reports and documents. 

You may request a free copy of any of the documents incorporated by reference in this prospectus by 

writing or telephoning us at the following address: 

INDUS REALTY TRUST, INC. 

Attn: Corporate Secretary 

641 Lexington Avenue, 

New York, New York 10022 

(212) 218-7910 

Exhibits to the filings will not be sent, however, unless those exhibits have specifically been incorporated 

by reference in this prospectus or any accompanying prospectus supplement. 

exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000078/grif-20201117x8k.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000078/grif-20201117x8k.htm
exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000078/grif-20201117x8k.htm#Exhibit:https://www.sec.gov/ix?doc=/Archives/edgar/data/1037390/000103739020000078/grif-20201117x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000065/grif-20200828x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000065/grif-20200828x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000065/grif-20200828x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000065/grif-20200828x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000057/grif-20200706x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000057/grif-20200706x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000057/grif-20200706x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000057/grif-20200706x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000048/grif-20200507x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000048/grif-20200507x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000048/grif-20200507x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000048/grif-20200507x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020001998/f8-k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020001998/f8-k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020001998/f8-k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000155837020001998/f8-k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000007/grif-20200123x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000007/grif-20200123x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000007/grif-20200123x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739020000007/grif-20200123x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739019000079/c390-20191220x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739019000079/c390-20191220x8k.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739019000079/c390-20191220x8k.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739019000079/c390-20191220x8k.htm
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USE OF PROCEEDS 

We intend to use the net proceeds from the sale of the securities for real estate acquisitions and investments 

consistent with our strategies, repayment of debt and general corporate purposes, or as otherwise set forth in any 

applicable prospectus supplement. 
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DESCRIPTION OF CAPITAL STOCK 

Common Stock 

The following summary of the terms of the common stock of the Company does not purport to be complete 

and is subject to and qualified in its entirety by reference to the MGCL and our charter and bylaws. Copies of our 

charter and bylaws have been filed with the SEC and are incorporated by reference as exhibits to the registration 

statement of which this prospectus is a part. See the section entitled “Where You Can Find More Information; 

Incorporation by Reference.” 

General.  Our charter provides that we may issue up to 10,000,000 shares of common stock, $0.01 par 

value per share. Our charter authorizes our board of directors, without stockholder approval, to amend our charter to 

increase or decrease the aggregate number of shares of stock that we are authorized to issue or the number of 

authorized shares of any class or series of stock. Under Maryland law, our stockholders generally are not liable for 

our debts or obligations solely as a result of their status as stockholders.  

Distributions.  Subject to the preferential rights, if any, of holders of any class or series of our stock other 

than our common stock and to the provisions of our charter relating to the restrictions on ownership and transfer of 

our stock, holders of our common stock are entitled to receive distributions when authorized by our board of 

directors and declared by us out of assets legally available for distribution to our stockholders and are entitled to 

share ratably in our assets legally available for distribution to our stockholders in the event of our liquidation, 

dissolution or winding up after payment of or adequate provision for all of our known debts and liabilities. 

Voting Rights.  Subject to the provisions of our charter regarding the restrictions on ownership and transfer 

of our stock and except as may be otherwise specified in the terms of any class or series of common stock, each 

outstanding share of common stock entitles the holder to one vote on all matters submitted to a vote of stockholders, 

including the election of directors, and, except as may be provided with respect to any other class or series of our 

stock, the holders of shares of our common stock possess the exclusive voting power. There is no cumulative voting 

in the election of directors. Consequently, the holders of a majority of the outstanding shares of our common stock 

can elect all of the directors then standing for election, and the holders of the remaining shares will not be able to 

elect any directors. In uncontested elections, directors are elected by the affirmative vote of a majority of the total 

votes cast for and against such nominee. In contested elections, directors are elected by a plurality of all of the votes 

cast in the election of directors. 

Under the MGCL, a Maryland corporation generally is not entitled to dissolve, amend its charter, merge or 

consolidate with, or convert into, another entity, sell all or substantially all of its assets or engage in a statutory share 

exchange unless the action is advised by the board of directors and approved by the affirmative vote of stockholders 

entitled to cast at least two-thirds of the votes entitled to be cast on the matter, unless a lesser percentage (but not 

less than a majority of all of the votes entitled to be cast on the matter) is specified in the corporation’s charter. Our 

charter provides that these actions must be approved by a majority of all of the votes entitled to be cast on the 

matter. 

Maryland law also permits a corporation to transfer all or substantially all of its assets without the approval 

of its stockholders to an entity owned, directly or indirectly, by the corporation. Because our operating assets are 

held by our operating company’s subsidiaries, these subsidiaries may be able to merge or transfer all or substantially 

all of their assets without the approval of our stockholders. 

Other Rights.  Holders of shares of our common stock have no preference, conversion, exchange, sinking 

fund, redemption or appraisal rights and have no preemptive rights to subscribe for any securities of the Company. 

Subject to the provisions of our charter regarding the restrictions on ownership and transfer of our stock, shares of 

our common stock have equal distribution, liquidation and other rights. 

Power to Increase or Decrease Authorized Shares of Common Stock, Reclassify Unissued Shares of 

Common Stock and Issue Additional Shares of Common Stock. Our charter authorizes our board of directors, with 

the approval of a majority of the entire board and without stockholder approval, to amend our charter to increase or 

decrease the aggregate number of shares of stock or the number of shares of any class or series of stock that we are 
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authorized to issue. In addition, our charter authorizes our board of directors to authorize the issuance from time to 

time of shares of our common stock. 

Our charter also authorizes our board of directors to classify and reclassify any unissued shares of our 

common stock into other classes or series of stock, including one or more classes or series of stock that have priority 

over our common stock with respect to voting rights, distributions or upon liquidation, and authorize us to issue the 

newly classified shares. Prior to the issuance of shares of each new class or series of stock, our board of directors is 

required by Maryland law and by our charter to set, subject to the provisions of our charter regarding the restrictions 

on ownership and transfer of our stock, the preferences, conversion and other rights, voting powers, restrictions, 

limitations as to distributions, qualifications and terms and conditions of redemption for each class or series. 

Therefore, although our board of directors does not currently intend to do so, it could authorize the issuance of 

shares of common stock with terms and conditions that could have the effect of delaying, deferring or preventing a 

change in control or other transaction that might involve a premium price for shares of our common stock or 

otherwise be in the best interests of our stockholders. 

We believe that the power of our board of directors to approve amendments to our charter to increase or 

decrease the number of authorized shares of stock, to authorize us to issue additional authorized but unissued shares 

of common stock and to classify or reclassify unissued shares of common stock and thereafter to authorize us to 

issue such classified or reclassified shares of stock provides us with increased flexibility in structuring possible 

future financings and acquisitions and in meeting other needs that might arise. 

Transfer Agent and Registrar.  The transfer agent and registrar for our common stock is American Stock 

Transfer & Trust Company, LLC. 

Listing.  Our common stock is listed on The Nasdaq Stock Market under the symbol “INDT”. 

Restrictions on Ownership and Transfer.  In order for us to qualify as a REIT under the Code, shares of 

our stock must be owned by 100 or more persons during at least 335 days of a taxable year of 12 months (other than 

the first year for which an election to qualify as a REIT has been made) or during a proportionate part of a shorter 

taxable year. Also, not more than 50% of the value of the outstanding shares of our stock may be owned, directly or 

indirectly, by five or fewer individuals (as defined in the Code to include certain entities such as private foundations) 

during the last half of a taxable year (other than the first year for which an election to be a REIT has been made). To 

qualify as a REIT, we must satisfy other requirements as well. 

Our charter contains restrictions on the ownership and transfer of our stock. Our board may, from time to 

time, grant waivers from these restrictions, in its sole discretion. Our charter provides that, subject to the exceptions 

described below, no person or entity may own, or be deemed to own, beneficially or by virtue of the applicable 

constructive ownership provisions of the Code, more than 5.5%, in value or in number of shares, whichever is more 

restrictive, of the outstanding shares of our common stock (referred to as the “common stock ownership limit”) or 

5.5% in value of the outstanding shares of all classes or series of our stock (referred to as the “aggregate stock 

ownership limit”). We refer to the common stock ownership limit and the aggregate stock ownership limit 

collectively as the “ownership limits.” We refer to the person or entity that, but for operation of the ownership limits 

or another restriction on ownership and transfer of our stock as described below, would beneficially own or 

constructively own shares of our stock in violation of such limits or restrictions and, if appropriate in the context, a 

person or entity that would have been the record owner of such shares of our stock as a “prohibited owner.” 

The constructive ownership rules under the Code are complex and may cause shares of stock owned 

beneficially or constructively by a group of related individuals and/or entities to be owned beneficially or 

constructively by one individual or entity. As a result, the acquisition of less than 5.5%, in value or in number of 

shares, whichever is more restrictive, of the outstanding shares of our common stock, or less than 5.5% in value of 

the outstanding shares of all classes and series of our stock (or the acquisition by an individual or entity of an 

interest in an entity that owns, beneficially or constructively, shares of our stock), could cause that individual or 

entity, or another individual or entity, to own beneficially or constructively shares of our stock in excess of the 

ownership limits. 
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Our board of directors, in its sole and absolute discretion, may exempt, prospectively or retroactively, a 

particular stockholder from the ownership limits or establish a different limit on ownership (referred to as the 

“excepted holder limit”) if our board of directors determines that: 

• such exemption will not cause five or fewer individuals to beneficially own more than 49% in value of 

our outstanding stock; and 

• such stockholder does not and will not constructively own an interest in a tenant of ours (or a tenant of 

any entity owned or controlled by us) that would cause us to own, actually or constructively, more than 

a 9.9% interest (as set forth in Section 856(d)(2)(B) of the Code) in such tenant (or our board of 

directors determines that revenue derived from such tenant will not affect our ability to qualify as a 

REIT). 

Any violation or attempted violation of any such representations or undertakings will result in such 

stockholder’s shares of stock being automatically transferred to a charitable trust. As a condition of granting the 

waiver or establishing the excepted holder limit, our board of directors may require an opinion of counsel or a ruling 

from the IRS, in either case in form and substance satisfactory to our board of directors, in its sole and absolute 

discretion, in order to determine or ensure our status as a REIT and such representations and undertakings from the 

person requesting the exception as our board of directors may require in its sole and absolute discretion to make the 

determinations above. Our board of directors may impose such conditions or restrictions as it deems appropriate in 

connection with granting such a waiver or establishing an excepted holder limit. As of the date hereof, our board 

intends to grant limited waivers to certain holders of our common stock, including to certain members of the 

Cullman family, CM Change Industrial LP and certain advisors related to and/or funds managed by Gabelli Funds, 

LLC. 

In connection with granting a waiver of the ownership limits or creating an excepted holder limit or at any 

other time, our board of directors may from time to time increase or decrease the common stock ownership limit, the 

aggregate stock ownership limit or both, for all other persons, unless, after giving effect to such increase, five or 

fewer individuals could beneficially own, in the aggregate, more than 49% in value of our outstanding stock or we 

would otherwise fail to qualify as a REIT. A reduced ownership limit will not apply to any person or entity whose 

percentage ownership of our common stock or our stock of all classes and series, as applicable, is, at the effective 

time of such reduction, in excess of such decreased ownership limit until such time as such person’s or entity’s 

percentage ownership of our common stock or our stock of all classes and series, as applicable, equals or falls below 

the decreased ownership limit, but any further acquisition of shares of our common stock or stock of all other classes 

or series, as applicable, will violate the decreased ownership limit. 

Our charter further prohibits: 

• any person from beneficially or constructively owning, applying certain attribution rules of the Code, 

shares of our stock that could result in our being “closely held” under Section 856(h) of the Code 

(without regard to whether the ownership interest is held during the last half of a taxable year) or 

otherwise cause us to fail to qualify as a REIT; and 

• any person from transferring shares of our stock if the transfer would result in shares of our stock being 

beneficially owned by fewer than 100 persons (determined under the principles of Section 856(a)(5) of 

the Code). 

Any person who acquires or attempts or intends to acquire beneficial or constructive ownership of shares of 

our stock that will or may violate the ownership limits or any of the other restrictions on ownership and transfer of 

our stock described above, or who would have owned shares of our stock transferred to the trust as described below, 

must immediately give notice to us of such event or, in the case of an attempted or proposed transaction, give us at 

least 15 days’ prior written notice and provide us with such other information as we may request in order to 

determine the effect of such transfer on our status as a REIT. 

If any transfer of shares of our stock would result in shares of our stock being beneficially owned by fewer 

than 100 persons, the transfer will be null and void and the intended transferee will acquire no rights in the shares. In 

addition, if any purported transfer of shares of our stock or any other event would otherwise result in any person 
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violating the ownership limits or an excepted holder limit established by our board of directors, or in our being 

“closely held” under Section 856(h) of the Code (without regard to whether the ownership interest is held during the 

last half of a taxable year) or otherwise failing to qualify as a REIT, then that number of shares (rounded up to the 

nearest whole share) that would cause the violation will be automatically transferred to, and held by, a trust for the 

exclusive benefit of one or more charitable organizations selected by us, and the intended transferee or other 

prohibited owner will acquire no rights in the shares. The automatic transfer will be effective as of the close of 

business on the business day prior to the date of the violative transfer or other event that results in a transfer to the 

trust. If the transfer to the trust as described above is not automatically effective, for any reason, to prevent violation 

of the applicable ownership limits or our being “closely held” under Section 856(h) of the Code (without regard to 

whether the ownership interest is held during the last half of a taxable year) or our otherwise failing to qualify as a 

REIT, then our charter provides that the transfer of the shares will be null and void and the intended transferee will 

acquire no rights in such shares. 

Shares of our stock held in the trust will be issued and outstanding shares. The prohibited owner will not 

benefit economically from ownership of any shares of our stock held in the trust and will have no rights to 

distributions and no rights to vote or other rights attributable to the shares of our stock held in the trust. The trustee 

of the trust will exercise all voting rights and receive all distributions with respect to shares held in the trust for the 

exclusive benefit of the charitable beneficiary of the trust. Any distribution made before we discover that the shares 

have been transferred to a trust as described above must be repaid by the recipient to the trustee upon demand by us. 

Subject to Maryland law, effective as of the date that the shares have been transferred to the trust, the trustee will 

have the authority to rescind as void any vote cast by a prohibited owner before our discovery that the shares have 

been transferred to the trust and to recast the vote in accordance with the desires of the trustee acting for the benefit 

of the charitable beneficiary of the trust. However, if we have already taken irreversible corporate action, then the 

trustee may not rescind and recast the vote. 

Shares of our stock transferred to the trustee are deemed offered for sale to us, or our designee, at a price 

per share equal to the lesser of (i) the price paid by the prohibited owner for the shares (or, in the case of a devise, 

gift or other transaction, the market price at the time of such devise, gift or other transaction) and (ii) the market 

price on the date we accept, or our designee accepts, such offer. We may reduce the amount so payable to the trustee 

by the amount of any distribution that we made to the prohibited owner before we discovered that the shares had 

been automatically transferred to the trust and that are then owed by the prohibited owner to the trustee as described 

above, and we may pay the amount of any such reduction to the trustee for distribution to the charitable beneficiary. 

We have the right to accept such offer until the trustee has sold the shares of our stock held in the trust as discussed 

below. Upon a sale to us, the interest of the charitable beneficiary in the shares sold terminates, and the trustee must 

distribute the net proceeds of the sale to the prohibited owner and must distribute any distributions held by the 

trustee with respect to such shares to the charitable beneficiary. 

If we do not buy the shares, the trustee must, within 20 days of receiving notice from us of the transfer of 

shares to the trust, sell the shares to a person or entity designated by the trustee who could own the shares without 

violating the ownership limits or the other restrictions on ownership and transfer of our stock. After the sale of the 

shares, the interest of the charitable beneficiary in the shares transferred to the trust will terminate and the trustee 

must distribute to the prohibited owner an amount equal to the lesser of (i) the price paid by the prohibited owner for 

the shares (or, if the prohibited owner did not give value for the shares in connection with the event causing the 

shares to be held in the trust (for example, in the case of a gift, devise or other such transaction), the market price of 

the shares on the day of the event causing the shares to be held in the trust) and (ii) the sales proceeds (net of any 

commissions and other expenses of sale) received by the trustee for the shares. The trustee may reduce the amount 

payable to the prohibited owner by the amount of any distribution that we paid to the prohibited owner before we 

discovered that the shares had been automatically transferred to the trust and that are then owed by the prohibited 

owner to the trustee as described above. Any net sales proceeds in excess of the amount payable to the prohibited 

owner must be paid immediately to the charitable beneficiary, together with any distributions thereon. In addition, if, 

prior to the discovery by us that shares of stock have been transferred to a trust, such shares of stock are sold by a 

prohibited owner, then such shares will be deemed to have been sold on behalf of the trust and, to the extent that the 

prohibited owner received an amount for or in respect of such shares that exceeds the amount that such prohibited 

owner was entitled to receive, such excess amount will be paid to the trustee upon demand. The prohibited owner 

has no rights in the shares held by the trustee. 



18 

 

In addition, if our board of directors determines that a transfer or other event has occurred that would 

violate the restrictions on ownership and transfer of our stock described above, our board of directors may take such 

action as it deems advisable to refuse to give effect to or to prevent such transfer, including, but not limited to, 

causing us to redeem shares of our stock, refusing to give effect to the transfer on our books or instituting 

proceedings to enjoin the transfer. 

Every owner of 5% or more (or such lower percentage as required by the Code or the regulations 

promulgated thereunder) of our stock, within 30 days after the end of each taxable year, must give us written notice 

stating the stockholder’s name and address, the number of shares of each class or series of our stock that the 

stockholder beneficially owns and a description of the manner in which the shares are held. Each such owner must 

provide to us in writing such additional information as we may request in order to determine the effect, if any, of the 

stockholder’s beneficial ownership on our status as a REIT and to ensure compliance with the ownership limits. In 

addition, any person or entity that is a beneficial owner or constructive owner of shares of our stock and any person 

or entity (including the stockholder of record) that is holding shares of our stock for a beneficial owner or 

constructive owner must, on request, provide to us such information as we may request in order to determine our 

status as a REIT and to comply with the requirements of any taxing authority or governmental authority or to 

determine such compliance. 

Any certificates representing shares of our stock will bear a legend referring to the restrictions on 

ownership and transfer of our stock described above. 

These restrictions on ownership and transfer of our stock will not apply if our board of directors determines 

that it is no longer in our best interests to attempt to qualify, or to continue to qualify, as a REIT or that compliance 

is no longer required in order for us to qualify as a REIT. 

The restrictions on ownership and transfer of our stock described above could delay, defer or prevent a 

transaction or a change in control that might involve a premium price for our common stock or otherwise be in the 

best interests of our stockholders. 

Preferred Stock 

The following summary of the terms of the preferred stock of the Company does not purport to be complete 

and is subject to and qualified in its entirety by reference to the MGCL and our charter and bylaws. Copies of our 

charter and bylaws have been filed with the SEC and are incorporated by reference as exhibits to the registration 

statement of which this prospectus is a part. See the section entitled “Where You Can Find More Information; 

Incorporation by Reference.” When we offer to sell a particular class or series of stock, we will describe the specific 

terms of the series in a prospectus supplement. Accordingly, for a description of the terms of any class or series of 

stock, you must refer to both the prospectus supplement relating to that class or series and the description of stock 

in this prospectus. To the extent the information contained in the prospectus supplement differs from this summary 

description, you should rely on the information in the prospectus supplement. 

General.  Our charter provides that we may issue up to 5,000,000 shares of preferred stock, par value $0.01 

per share. Our charter authorizes our board of directors, without stockholder approval, to amend our charter to 

increase or decrease the aggregate number of shares of stock that we are authorized to issue or the number of 

authorized shares of any class or series of stock. As of December 31, 2020, there were no shares of our preferred 

stock issued or outstanding. Under Maryland law, our stockholders generally are not liable for our debts or 

obligations solely as a result of their status as stockholders. 

All shares of our preferred stock offered hereby will be duly authorized, fully paid and nonassessable. The 

specific terms of a particular class or series of preferred stock will be described in the prospectus supplement 

relating to that class or series, including a prospectus supplement providing that preferred stock may be issuable 

upon the exercise of warrants we issue. The description of preferred stock set forth below and the description of the 

terms of a particular class or series of preferred stock set forth in the applicable prospectus supplement do not 

purport to be complete and are qualified in their entirety by reference to the articles supplementary relating to that 

class or series. 
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The preferences and other terms of the preferred stock of each class or series will be fixed by the articles 

supplementary relating to such class or series. A prospectus supplement, relating to each class or series, will specify 

the terms of the preferred stock as follows: 

• the designation and par value per share of such preferred stock and the number of shares of preferred 

stock offered; 

• the initial public offering price at which we will issue the shares of preferred stock; 

• whether the shares of preferred stock will be listed on any securities exchange; 

• the dividend rate or method of calculation and the payment dates for dividends; 

• whether dividends on such preferred stock are cumulative or not and, if cumulative, the dates from 

which dividends will start to accumulate; 

• any voting rights; 

• any conversion rights; 

• any preemptive rights; 

• any redemption or sinking fund provisions; 

• the amount of liquidation preference per share; 

• a discussion of certain material U.S. federal income tax considerations applicable to an investment in 

the preferred stock; 

• any limitations on actual and constructive ownership and restrictions on transfer, in each case as may 

be appropriate to preserve our status as a REIT; 

• the relative ranking and preferences of the preferred stock as to dividend rights and rights upon 

liquidation, dissolution or winding up of our affairs; 

• any limitations on issuance of any class or series of preferred stock ranking senior to or on a parity 

with such class or series of preferred stock as to dividend rights and rights upon liquidation, dissolution 

or winding up of our affairs; and 

• any other specific preferences, rights, restrictions, limitations, qualifications, terms and conditions of 

such preferred stock. 

Rank.  Unless otherwise specified in the applicable prospectus supplement, the preferred stock will, with 

respect to dividend rights and rights upon liquidation, dissolution or winding up of the Company, rank: (1) senior to 

all classes or series of our common stock, and to any other class or series of our stock expressly designated as 

ranking junior to the preferred stock; (2) on parity with any class or series of our stock expressly designated as 

ranking on parity with the preferred stock; and (3) junior to any other class or series of our stock expressly 

designated as ranking senior to the preferred stock. 

Conversion Rights.  The terms and conditions, if any, upon which any shares of any class or series of 

preferred stock are convertible into our common stock will be set forth in the applicable prospectus supplement 

relating thereto. Such terms will include the number of shares of our common stock into which the shares of 

preferred stock are convertible, the conversion price (or manner of calculation thereof), the conversion period, 

provisions as to whether conversion will be at the option of the holders of such class or series of preferred stock, the 
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events requiring an adjustment of the conversion price and provisions affecting conversion in the event of the 

redemption of such class or series of preferred stock. 

Power to Increase or Decrease Authorized Shares of Preferred Stock, Reclassify Unissued Shares of 

Preferred Stock and Issue Additional Shares of Preferred Stock.  Our charter authorizes our board of directors, 

with the approval of a majority of the entire board and without stockholder approval, to amend our charter to 

increase or decrease the aggregate number of shares of stock or the number of shares of any class or series of stock 

that we are authorized to issue. In addition, our charter authorizes our board of directors to authorize the issuance 

from time to time of shares of our preferred stock. 

Our charter also authorizes our board of directors to classify and reclassify any unissued shares of our 

preferred stock into other classes or series of stock, including one or more classes or series of stock that have priority 

over our common stock with respect to voting rights, distributions or upon liquidation, and authorize us to issue the 

newly classified shares. Prior to the issuance of shares of each new class or series, our board of directors is required 

by Maryland law and by our charter to set, subject to the provisions of our charter regarding the restrictions on 

ownership and transfer of our stock, the preferences, conversion and other rights, voting powers, restrictions, 

limitations as to distributions, qualifications and terms and conditions of redemption for each class or series. 

Therefore, although our board of directors does not currently intend to do so, it could authorize the issuance of 

shares of preferred stock with terms and conditions that could have the effect of delaying, deferring or preventing a 

change in control or other transaction that might involve a premium price for shares of our common stock or 

otherwise be in the best interests of our stockholders. No shares of preferred stock are presently outstanding, and we 

have no present plans to issue any shares of preferred stock. 

We believe that the power of our board of directors to approve amendments to our charter to increase or 

decrease the number of authorized shares of stock, to authorize us to issue additional authorized but unissued shares 

of preferred stock and to classify or reclassify unissued shares of preferred stock and thereafter to authorize us to 

issue such classified or reclassified shares of stock provides us with increased flexibility in structuring possible 

future financings and acquisitions and in meeting other needs that might arise. 

Restrictions on Ownership and Transfer.  To assist us in complying with certain U.S. federal income tax 

requirements applicable to REITs, among other purposes, our charter contains certain restrictions relating to the 

ownership and transfer of our stock, including an ownership limit of 5.5% in value of the aggregate of the 

outstanding shares of all classes or series of our stock, subject to certain exceptions. Our board of directors may, 

from time to time, grant waivers from these restrictions, in its sole and absolute discretion. See the section entitled 

“Description of Capital Stock – Common Stock – Restrictions on Ownership and Transfer.” We may choose to 

adopt similar restrictions with respect to any class or series offered pursuant to this prospectus under the articles 

supplementary for each such class or series. The applicable prospectus supplement will specify any additional 

ownership limitation relating to such class or series. 

Certain Provisions Of Maryland Law And Of Our Charter And Bylaws 

The following summary of certain provisions of Maryland law and of our charter and bylaws does not 

purport to be complete and is subject to and qualified in its entirety by reference to Maryland law, including the 

MGCL, and our charter and bylaws. Copies of our charter and bylaws have been filed with the SEC and are 

incorporated by reference as exhibits to the registration statement of which this prospectus is a part. See the 

section entitled “Where You Can Find More Information; Incorporation by Reference.” 

Our Board of Directors.  Our board of directors currently consists of ten directors. Our charter and bylaws 

provide that the number of directors constituting our board of directors may be increased or decreased only by a 

majority vote of our board of directors, provided that the number of directors may not be decreased to fewer than the 

minimum number required under the MGCL (which is one), nor increased to more than 15. 

Subject to the terms of any class or series of preferred stock, vacancies on our board of directors may be 

filled only by a majority of the remaining directors, even if the remaining directors do not constitute a quorum, and 

any director elected to fill a vacancy will hold office for the remainder of the full term of the directorship in which 

the vacancy occurred and until his or her successor is duly elected and qualifies. 
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Each of our directors is elected by our stockholders to serve until the next annual meeting of our 

stockholders and until his or her successor is duly elected and qualifies. Holders of shares of our common stock have 

no right to cumulative voting in the election of directors. Consequently, the holders of a majority of the outstanding 

shares of our common stock may elect all of the nominees then standing for election as directors, and the holders of 

the remaining shares will not be able to elect any directors. In uncontested elections, directors are elected by the 

affirmative vote of a majority of the total votes cast for and against such nominee. In contested elections, directors 

are elected by a plurality of all of the votes cast in the election of directors. 

Removal of Directors.  Our charter provides that a director may be removed only for cause (as defined in 

our charter) and only by the affirmative vote of a majority of the votes entitled to be cast generally in the election of 

directors. This provision, when coupled with the exclusive power of our board of directors to fill vacancies on our 

board of directors, precludes stockholders from removing incumbent directors (except for cause and upon a 

substantial affirmative vote) and filling the vacancies created by such removal with their own nominees. 

Business Combinations.  Under the MGCL, certain “business combinations” (including a merger, 

consolidation, statutory share exchange or, in certain circumstances, an asset transfer or issuance or reclassification 

of equity securities) between a Maryland corporation and an interested stockholder (defined generally as any person 

who beneficially owns, directly or indirectly, 10% or more of the voting power of the corporation’s outstanding 

voting stock or an affiliate or associate of the corporation who, at any time during the two-year period immediately 

prior to the date in question, was the beneficial owner of 10% or more of the voting power of the then-outstanding 

stock of the corporation) or an affiliate of such an interested stockholder are prohibited for five years after the most 

recent date on which the interested stockholder became an interested stockholder. Thereafter, any such business 

combination must generally be recommended by the board of directors of the corporation and approved by the 

affirmative vote of at least (i) 80% of the votes entitled to be cast by holders of outstanding shares of voting stock of 

the corporation and (ii) two-thirds of the votes entitled to be cast by holders of voting stock of the corporation, other 

than shares held by the interested stockholder with whom (or with whose affiliate) the business combination is to be 

effected or held by an affiliate or associate of the interested stockholder, unless, among other conditions, the 

corporation’s common stockholders receive a minimum price (as defined in the MGCL) for their shares and the 

consideration is received in cash or in the same form as previously paid by the interested stockholder for its shares. 

A person is not an interested stockholder under the statute if the board of directors approved in advance the 

transaction by which the person otherwise would have become an interested stockholder. A corporation’s board of 

directors may provide that its approval is subject to compliance, at or after the time of approval, with any terms and 

conditions determined by the board. 

Pursuant to the statute, our board of directors has by resolution exempted business combinations between 

the Company and any other person. As a result, any person described in the preceding sentence may be able to enter 

into business combinations with the Company that may not be in the best interests of our stockholders, without 

compliance with the supermajority vote requirements and other provisions of the statute. We cannot assure you that 

our board of directors will not amend or repeal this resolution in the future. 

Control Share Acquisitions.  The MGCL provides that holders of “control shares” of a Maryland 

corporation acquired in a “control share acquisition” have no voting rights with respect to such shares except to the 

extent approved by the affirmative vote of at least two-thirds of the votes entitled to be cast on the matter. Shares 

owned by the acquirer, an officer of the corporation or an employee of the corporation who is also a director of the 

corporation are excluded from shares entitled to vote on the matter. 

“Control shares” are voting shares of stock that, if aggregated with all other such shares of stock owned by 

the acquirer, or in respect of which the acquirer is able to exercise or direct the exercise of voting power (except 

solely by virtue of a revocable proxy), would entitle the acquirer to exercise voting power in electing directors 

within one of the following ranges of voting power: 

• one-tenth or more, but less than one-third; 

• one-third or more, but less than a majority; or 

• a majority or more of all voting power. 
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Control shares do not include shares that the acquiring person is then entitled to vote as a result of having 

previously obtained stockholder approval or shares acquired directly from the corporation. A “control share 

acquisition” means the acquisition of issued and outstanding control shares, subject to certain exceptions. 

A person who has made or proposes to make a control share acquisition, upon satisfaction of certain 

conditions (including an undertaking to pay expenses and making an “acquiring person statement” as described in 

the MGCL), may compel the board of directors to call a special meeting of stockholders to be held within 50 days of 

demand to consider the voting rights of the shares. If no request for a meeting is made, the corporation may itself 

present the question at any stockholders meeting. 

If voting rights are not approved at the meeting or if the acquiring person does not deliver an “acquiring 

person statement” as required by the statute, then, subject to certain conditions and limitations, the corporation may 

redeem for fair value any or all of the control shares (except those for which voting rights have previously been 

approved). Fair value is determined, without regard to the absence of voting rights for the control shares, as of the 

date of the last control share acquisition by the acquirer or, if a meeting of stockholders is held at which the voting 

rights of such shares are considered and not approved, as of the date of such meeting. If voting rights for control 

shares are approved at a stockholders’ meeting and the acquirer becomes entitled to vote a majority of the shares 

entitled to vote, all other stockholders may exercise appraisal rights. The fair value of the shares as determined for 

purposes of such appraisal rights may not be less than the highest price per share paid by the acquirer in the control 

share acquisition.  

The control share acquisition statute does not apply to shares acquired in a merger, consolidation or 

statutory share exchange if the corporation is a party to the transaction or acquisitions approved or exempted by the 

charter or bylaws of the corporation. 

Our bylaws contain a provision exempting from the control share acquisition statute any and all 

acquisitions by any person of shares of our stock. This provision may be amended or eliminated at any time in the 

future by our board of directors.  

Subtitle 8.  Subtitle 8 of Title 3 of the MGCL permits a Maryland corporation with a class of equity 

securities registered under the Exchange Act and at least three independent directors to elect to be subject, by 

provision in its charter or bylaws or a resolution of its board of directors and notwithstanding any contrary provision 

in the charter or bylaws, to any or all of five provisions of the MGCL that provide, respectively, for: 

• a classified board; 

• a two-thirds vote requirement for removing a director; 

• a requirement that the number of directors be fixed only by vote of the board of directors; 

• a requirement that a vacancy on the board be filled only by the remaining directors in office and (if the 

board is classified) for the remainder of the full term of the class of directors in which the vacancy 

occurred; and 

• a majority requirement for the calling of a stockholder-requested special meeting of stockholders. 

Pursuant to Subtitle 8, we have elected to provide that vacancies on our board may be filled only by the 

remaining directors and that directors elected by the board to fill vacancies will serve for the remainder of the full 

term of the directorship in which the vacancy occurred. Through provisions in our charter and bylaws unrelated to 

Subtitle 8, we already (i) vest in the board the exclusive power to fix the number of directorships and (ii) require, 

unless called by our board of directors, the written request of stockholders entitled to cast a majority of all of the 

votes entitled to be cast at such a meeting to call a special meeting. 

Meetings of Stockholders.  Pursuant to our bylaws, a meeting of our stockholders for the election of 

directors and the transaction of any business will be held annually on a date and at the time and place set by our 

board of directors. Our board of directors may call a special meeting of our stockholders. Subject to the provisions 

of our bylaws, a special meeting of our stockholders to act on any matter that may properly be brought before a 
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meeting of our stockholders must also be called by our secretary upon the written request of the stockholders 

entitled to cast a majority of all the votes entitled to be cast on such matter at the meeting and containing the 

information required by our bylaws. Our secretary will inform the requesting stockholders of the reasonably 

estimated cost of preparing and delivering the notice of meeting (including our proxy materials), and the requesting 

stockholder must pay such estimated cost before our secretary is required to prepare and deliver the notice of the 

special meeting. 

Amendments to Our Charter and Bylaws.  Except for those amendments permitted to be made without 

stockholder approval under Maryland law or our charter, our charter generally may be amended only if the 

amendment is first declared advisable by our board of directors and thereafter approved by the affirmative vote of 

stockholders entitled to cast a majority of all of the votes entitled to be cast on the matter. 

Our board of directors has the power to adopt, alter or repeal any provision of our bylaws and to make new 

bylaws. In addition, stockholders may alter, amend or repeal any provision of our bylaws and adopt new bylaws 

with the approval by a majority of the votes entitled to be cast on the matter by stockholders entitled to vote 

generally in the election of directors.  

Forum Selection.  Our bylaws require, subject to limited exceptions, that any derivative action or 

proceeding brought on our behalf, any action asserting a claim of breach of any duty owed by any of our directors, 

officers or other employees to us or our stockholders and other similar actions may be brought only in specified 

courts in the State of Maryland. Although we believe this provision will benefit us by limiting duplicative, costly 

and time-consuming litigation in multiple forums and by providing increased consistency in the application of 

Maryland law in the types of lawsuits to which it applies, the provision may have the effect of discouraging lawsuits 

against us or our directors, officers and other employees. This provision is intended to cover internal corporate 

claims and not actions arising under the federal securities laws. 

Transactions Outside the Ordinary Course of Business.  Under the MGCL, a Maryland corporation 

generally is not entitled to dissolve, merge or consolidate with, or convert into, another entity, sell all or 

substantially all of its assets or engage in a statutory share exchange unless the action is declared advisable by the 

board of directors and approved by the affirmative vote of stockholders entitled to cast at least two-thirds of the 

votes entitled to be cast on the matter, unless a lesser percentage (but not less than a majority of all of the votes 

entitled to be cast on the matter) is specified in the corporation’s charter. Our charter provides that these actions 

must be approved by a majority of all of the votes entitled to be cast on the matter. 

Advance Notice of Director Nominations and New Business.  Our bylaws provide that, with respect to an 

annual meeting of our stockholders, nominations of individuals for election to our board of directors and the 

proposal of other business to be considered by our stockholders may be made only (i) pursuant to our notice of the 

meeting, (ii) by or at the direction of our board of directors or (iii) by any stockholder who was a stockholder of 

record at the record date set by the board of directors for the purpose of determining stockholders entitled to vote at 

the meeting, at the time of giving the notice required by our bylaws and at the time of the meeting (or any 

postponement or adjournment thereof), who is entitled to vote at the meeting on such business or in the election of 

such nominee and has provided notice to us within the time period, and containing the information and other 

materials, specified in the advance notice provisions of our bylaws.  

With respect to special meetings of stockholders, only the business specified in our notice of meeting may 

be brought before the meeting. Nominations of individuals for election to our board of directors may be made only 

(i) by or at the direction of our board of directors or (ii) if the meeting has been called for the purpose of electing 

directors, by any stockholder who was a stockholder of record at the record date set by the board of directors for the 

purpose of determining stockholders entitled to vote at the meeting, at the time of giving the notice required by our 

bylaws and at the time of the meeting (or any postponement or adjournment thereof), who is entitled to vote at the 

meeting in the election of each such nominee and who has provided notice to us within the time period, and 

containing the information and other materials, specified in the advance notice provisions of our bylaws. 

The advance notice procedures of our bylaws provide that, to be timely, a stockholder’s notice with respect 

to director nominations or other proposals for an annual meeting must be delivered to our corporate secretary at our 

principal executive office not earlier than the 150th day nor later than 5:00 p.m., Eastern Time, on the 120th day 

prior to the first anniversary of the date of the proxy statement for our preceding year’s annual meeting. In the event 
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that the date of the annual meeting is advanced or delayed by more than 30 days from the first anniversary of the 

date of the preceding year’s annual meeting, to be timely, a stockholder’s notice must be delivered not earlier than 

the 150th day prior to the date of the annual meeting and not later than 5:00 p.m., Eastern Time, on the close of 

business on the later of the 120th day prior to the date of the annual meeting or the tenth day following the day on 

which public announcement of the date of such meeting is first made. 

REIT Qualification. Our charter provides that our board of directors may authorize us to revoke or 

otherwise terminate our REIT election, without approval of our stockholders, if it determines that it is no longer in 

our best interests to continue to qualify as a REIT. 

Effects of Certain Provisions of Maryland Law and of Our Charter and Bylaws.  Our charter and bylaws 

and Maryland law contain provisions that may delay, defer or prevent a change in control or other transaction that 

might involve a premium price for shares of our common stock or otherwise be in the best interests of our 

stockholders, including advance notice requirements for director nominations and other stockholder proposals. 

Likewise, if the provision in our bylaws opting out of the control share acquisition provisions of the MGCL were 

rescinded, if the resolution opting out of the business combination act was revoked or if we were to opt in to the 

classified board or other provisions of Subtitle 8, these provisions of the MGCL could have similar anti-takeover 

effects. 

Indemnification and Limitation of Directors’ and Officers’ Liability.  Maryland law permits a Maryland 

corporation to include in its charter a provision limiting the liability of its directors and officers to the corporation 

and its stockholders for money damages, except for liability resulting from (i) actual receipt of an improper benefit 

or profit in money, property or services or (ii) active and deliberate dishonesty that is established by a final judgment 

and that is material to the cause of action. Our charter contains a provision that eliminates the liability of our 

directors and officers to the maximum extent permitted by Maryland law. 

The MGCL requires us (unless our charter provides otherwise, which our charter does not) to indemnify a 

director or officer who has been successful, on the merits or otherwise, in the defense of any proceeding to which he 

or she is made a party by reason of his or her service in that capacity. The MGCL permits us to indemnify our 

present and former directors and officers, among others, against judgments, penalties, fines, settlements and 

reasonable expenses actually incurred by them in connection with any proceeding to which they may be made or 

threatened to be made a party by reason of their service in those or other capacities unless it is established that: 

• the act or omission of the director or officer was material to the matter giving rise to the proceeding 

and (a) was committed in bad faith or (b) was the result of active and deliberate dishonesty;  

• the director or officer actually received an improper personal benefit in money, property or services; or 

• in the case of any criminal proceeding, the director or officer had reasonable cause to believe that the 

act or omission was unlawful. 

Under the MGCL, we may not indemnify a director or officer in a suit by us or in our right in which the 

director or officer was adjudged liable to us or in a suit in which the director or officer was adjudged liable on the 

basis that personal benefit was improperly received. A court may order indemnification if it determines that the 

director or officer is fairly and reasonably entitled to indemnification, even though the director or officer did not 

meet the prescribed standard of conduct or was adjudged liable on the basis that personal benefit was improperly 

received. However, indemnification for an adverse judgment in a suit by us or in our right, or for a judgment of 

liability on the basis that personal benefit was improperly received, is limited to expenses. 

In addition, the MGCL permits us to advance reasonable expenses to a director or officer upon our receipt 

of: 

• a written affirmation by the director or officer of his or her good faith belief that he or she has met the 

standard of conduct necessary for indemnification by us; and 

• a written undertaking by or on behalf of the director or officer to repay the amount paid or reimbursed 

by us if it is ultimately determined that the director or officer did not meet the standard of conduct. 
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Our charter authorizes the Company to obligate itself to the maximum extent permitted by Maryland law in 

effect from time to time, to indemnify and, without requiring a preliminary determination of the ultimate entitlement 

to indemnification, pay or reimburse reasonable expenses in advance of final disposition of a proceeding to: 

• any present or former director or officer who is made or threatened to be made a party to, or witness in, 

a proceeding by reason of his or her service in that capacity; or 

• any individual who, while a director or officer of the Company and at our request, serves or has served 

as a director, officer, partner, trustee, member, manager, trustee, employee or agent of another 

corporation, REIT, limited liability company, partnership, joint venture, trust, employee benefit plan or 

any other enterprise and who is made or threatened to be made a party to, or witness in, the proceeding 

by reason of his or her service in that capacity. 

Our charter also permits us to indemnify and advance expenses to any person who served a predecessor of 

the Company in any of the capacities described above and to any employee or agent of the Company or a 

predecessor of the Company. 

We have entered into indemnification agreements with our current directors and executive officers that 

provide for indemnification to the maximum extent permitted by Maryland law. 
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DESCRIPTION OF DEPOSITARY SHARES 

We may, at our option, elect to offer depositary shares rather than full shares of preferred stock. Each 

depositary share will represent ownership of and entitlement to all rights and preferences of a fraction of a share of 

preferred stock of a specified series (including dividend, voting, redemption and liquidation rights). The applicable 

fraction will be specified in a prospectus supplement. The shares of preferred stock represented by the depositary 

shares will be deposited with a depositary named in the applicable prospectus supplement, under a deposit 

agreement among us, the depositary and the holders of the certificates evidencing depositary shares, or depositary 

receipts. Depositary receipts will be delivered to those persons purchasing depositary shares in the offering. The 

depositary will be the transfer agent, registrar and dividend disbursing agent for the depositary shares. Holders of 

depositary receipts agree to be bound by the deposit agreement, which requires holders to take certain actions such 

as filing proof of residence and paying certain charges. 

The summary of the terms of the depositary shares contained in this prospectus does not purport to be 

complete and is subject to, and qualified in its entirety by, the provisions of the deposit agreement and our certificate 

of incorporation and the certificate of designation that are, or will be, filed with the SEC for the applicable series of 

preferred stock. 

Dividends 

The depositary will distribute all cash dividends or other cash distributions received in respect of the series 

of preferred stock represented by the depositary shares to the record holders of depositary receipts in proportion to 

the number of depositary shares owned by such holders on the relevant record date, which will be the same date as 

the record date fixed by us for the applicable series of preferred stock. The depositary, however, will distribute only 

such amount as can be distributed without attributing to any depositary share a fraction of one cent, and any balance 

not so distributed will be added to and treated as part of the next sum received by the depositary for distribution to 

record holders of depositary receipts then outstanding. 

In the event of a distribution other than in cash, the depositary will distribute property received by it to the 

record holders of depositary receipts entitled thereto, in proportion, as nearly as may be practicable, to the number of 

depositary shares owned by such holders on the relevant record date, unless the depositary determines (after 

consultation with us) that it is not feasible to make such distribution, in which case the depositary may (with our 

approval) adopt any other method for such distribution as it deems equitable and appropriate, including the sale of 

such property (at such place or places and upon such terms as it may deem equitable and appropriate) and 

distribution of the net proceeds from such sale to such holders. 

Liquidation Preference 

In the event of the liquidation, dissolution or winding up of the affairs of INDUS, whether voluntary or 

involuntary, the holders of each depositary share will be entitled to the fraction of the liquidation preference 

accorded each share of the applicable series of preferred stock as set forth in the applicable prospectus supplement. 

Redemption 

If the series of preferred stock represented by the applicable series of depositary shares is redeemable, such 

depositary shares will be redeemed from the proceeds received by the depositary resulting from the redemption, in 

whole or in part, of the preferred stock held by the depositary. Whenever we redeem any preferred stock held by the 

depositary, the depositary will redeem as of the same redemption date the number of depositary shares representing 

the shares of preferred stock so redeemed. The depositary will mail the notice of redemption promptly upon receipt 

of such notice from us and not less than 30 nor more than 60 days prior to the date fixed for redemption of the 

preferred stock and the depositary shares to the record holders of the depositary receipts. 

Voting 

Promptly upon receipt of notice of any meeting at which the holders of the series of preferred stock 

represented by the applicable series of depositary shares are entitled to vote, the depositary will mail the information 

contained in such notice of meeting to the record holders of the depositary receipts as of the record date for such 
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meeting. Each such record holder of depositary receipts will be entitled to instruct the depositary as to the exercise 

of the voting rights pertaining to the number of shares of preferred stock represented by such record holder’s 

depositary shares. The depositary will endeavor, insofar as practicable, to vote such preferred stock represented by 

such depositary shares in accordance with such instructions, and we will agree to take all action which may be 

deemed necessary by the depositary in order to enable the depositary to do so. The depositary will abstain from 

voting any of the preferred stock to the extent that it does not receive specific instructions from the holders of 

depositary receipts. 

Withdrawal of Preferred Stock 

Upon surrender of depositary receipts at the principal office of the depositary and payment of any unpaid 

amount due the depositary, and subject to the terms of the deposit agreement, the owner of the depositary shares 

evidenced thereby is entitled to delivery of the number of whole shares of preferred stock and all money and other 

property, if any, represented by such depositary shares. Partial shares of preferred stock will not be issued. If the 

depositary receipts delivered by the holder evidence a number of depositary shares in excess of the number of 

depositary shares representing the number of whole shares of preferred stock to be withdrawn, the depositary will 

deliver to such holder at the same time a new depositary receipt evidencing such excess number of depositary 

shares. Holders of preferred stock thus withdrawn will not thereafter be entitled to deposit such shares under the 

deposit agreement or to receive depositary receipts evidencing depositary shares therefor. 

Amendment and Termination of Deposit Agreement 

The form of depositary receipt evidencing the depositary shares and any provision of the deposit agreement 

may at any time and from time to time be amended by agreement between us and the depositary. However, any 

amendment which materially and adversely alters the rights of the holders (other than any change in fees) of 

depositary shares will not be effective unless such amendment has been approved by at least a majority of the 

depositary shares then outstanding. No such amendment may impair the right, subject to the terms of the deposit 

agreement, of any owner of any depositary shares to surrender the depositary receipt evidencing such depositary 

shares with instructions to the depositary to deliver to the holder of the preferred stock and all money and other 

property, if any, represented thereby, except in order to comply with mandatory provisions of applicable law. 

The deposit agreement will be permitted to be terminated by us upon not less than 30 days prior written 

notice to the applicable depositary if a majority of each series of preferred stock affected by such termination 

consents to such termination, whereupon such depositary will be required to deliver or make available to each holder 

of depositary receipts, upon surrender of the depositary receipts held by such holder, such number of whole or 

fractional shares of preferred stock as are represented by the depositary shares evidenced by such depositary receipts 

together with any other property held by such depositary with respect to such depositary receipts. In addition, the 

deposit agreement will automatically terminate if (a) all outstanding depositary shares thereunder shall have been 

redeemed, (b) there shall have been a final distribution in respect of the related preferred stock in connection with 

any liquidation, dissolution or winding-up of INDUS and such distribution shall have been distributed to the holders 

of depositary receipts evidencing the depositary shares representing such preferred stock or (c) each share of the 

related preferred stock shall have been converted into stock of INDUS not so represented by depositary shares. 

Charges of Depositary 

We will pay all transfer and other taxes and governmental charges arising solely from the existence of the 

depositary arrangements. We will pay charges of the depositary in connection with the initial deposit of the 

preferred stock and initial issuance of the depositary shares, and redemption of the preferred stock and all 

withdrawals of preferred stock by owners of depositary shares. Holders of depositary receipts will pay transfer, 

income and other taxes and governmental charges and certain other charges as are provided in the deposit agreement 

to be for their accounts. In certain circumstances, the depositary may refuse to transfer depositary shares, may 

withhold dividends and distributions and sell the depositary shares evidenced by such depositary receipt if such 

charges are not paid. The applicable prospectus supplement will include information with respect to fees and 

charges, if any, in connection with the deposit or substitution of the underlying securities, the receipt and 

distribution of dividends, the sale or exercise of rights, the withdrawal of the underlying security, and the 

transferring, splitting or grouping of receipts. The applicable prospectus supplement will also include information 

with respect to the right to collect the fees and charges, if any, against dividends received and deposited securities. 
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Miscellaneous 

The depositary will forward to the holders of depositary receipts all notices, reports and proxy soliciting 

material from us which are delivered to the depositary and which we are required to furnish to the holders of the 

preferred stock. In addition, the depositary will make available for inspection by holders of depositary receipts at the 

principal office of the depositary, and at such other places as it may from time to time deem advisable, any notices, 

reports and proxy soliciting material received from us which are received by the depositary as the holder of 

preferred stock. The applicable prospectus supplement will include information about the rights, if any, of holders of 

receipts to inspect the transfer books of the depositary and the list of holders of receipts. 

Neither the depositary nor INDUS assumes any obligation or will be subject to any liability under the 

deposit agreement to holders of depositary receipts other than for its negligence or willful misconduct. Neither the 

depositary nor INDUS will be liable if it is prevented or delayed by law or any circumstance beyond its control in 

performing its obligations under the deposit agreement. The obligations of INDUS and the depositary under the 

deposit agreement will be limited to performance in good faith of their duties thereunder, and they will not be 

obligated to prosecute or defend any legal proceeding in respect of any depositary shares or preferred stock unless 

satisfactory indemnity is furnished. INDUS and the depositary may rely on written advice of counsel or accountants, 

on information provided by holders of the depositary receipts or other persons believed in good faith to be 

competent to give such information and on documents believed to be genuine and to have been signed or presented 

by the proper party or parties. 

In the event the depositary shall receive conflicting claims, requests or instructions from any holders of 

depositary receipts, on the one hand, and us, on the other hand, the depositary shall be entitled to act on such claims, 

requests or instructions received from us. 

Resignation and Removal of Depositary 

The depositary may resign at any time by delivering to us notice of its election to do so, and we may at any 

time remove the depositary, any such resignation or removal to take effect upon the appointment of a successor 

depositary and its acceptance of such appointment. Such successor depositary must be appointed within 60 days 

after delivery of the notice for resignation or removal and must be a bank or trust company having its principal 

office in the United States and having a combined capital and surplus of at least $150,000,000. 
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DESCRIPTION OF WARRANTS 

We may issue warrants for the purchase of shares of our common stock or preferred stock. We may issue 

warrants independently or together with other securities, and the warrants may be attached to or separate from any 

offered securities. Each series of warrants will be issued under a separate warrant agreement to be entered into 

between us and the investors or a warrant agent. The following summary of material provisions of the warrants and 

warrant agreements are subject to, and qualified in their entirety by reference to, all the provisions of the warrant 

agreement and warrant certificate applicable to a particular series of warrants. The terms of any warrants offered 

under a prospectus supplement may differ from the terms described below. We urge you to read the applicable 

prospectus supplement and any related free writing prospectus, as well as the complete warrant agreements and 

warrant certificates that contain the terms of the warrants. 

The particular terms of any issue of warrants will be described in the prospectus supplement relating to the 

issue. Those terms may include: 

• the number of shares of common stock or preferred stock purchasable upon the exercise of warrants to 

purchase such shares and the price at which such number of shares may be purchased upon such 

exercise; 

• the designation, stated value and terms (including, without limitation, liquidation, dividend, conversion 

and voting rights) of the series of preferred stock purchasable upon exercise of warrants to purchase 

preferred stock; 

• the date, if any, on and after which the warrants and the related preferred stock or common stock will 

be separately transferable; 

• the terms of any rights to redeem or call the warrants; 

• the date on which the right to exercise the warrants will commence and the date on which the right will 

expire; 

• United States Federal income tax consequences applicable to the warrants; and 

• any additional terms of the warrants, including terms, procedures, and limitations relating to the 

exchange, exercise and settlement of the warrants. 

Holders of equity warrants will not be entitled: 

• to vote, consent or receive dividends; 

• receive notice as stockholders with respect to any meeting of stockholders for the election of our 

directors or any other matter; or 

• exercise any rights as stockholders of INDUS. 

Each warrant will entitle its holder to purchase the principal amount of the number of shares of preferred 

stock or common stock at the exercise price set forth in, or calculable as set forth in, the applicable prospectus 

supplement. Unless we otherwise specify in the applicable prospectus supplement, holders of the warrants may 

exercise the warrants at any time up to the specified time on the expiration date that we set forth in the applicable 

prospectus supplement. After the close of business on the expiration date, unexercised warrants will become void. 

A holder of warrant certificates may exchange them for new warrant certificates of different 

denominations, present them for registration of transfer and exercise them at the corporate trust office of the warrant 

agent or any other office indicated in the applicable prospectus supplement. Until any warrants to purchase common 

stock or preferred stock are exercised, the holders of the warrants will not have any rights of holders of the 

underlying common stock or preferred stock, including any rights to receive dividends or payments upon any 

liquidation, dissolution or winding up on the common stock or preferred stock, if any. 
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DESCRIPTION OF UNITS 

We may issue units consisting of any combination of the other types of securities offered under this 

prospectus in one or more series. We may evidence each series of units by unit certificates that we will issue under a 

separate agreement. We may enter into unit agreements with a unit agent. Each unit agent will be a bank or trust 

company that we select. We will indicate the name and address of the unit agent in the applicable prospectus 

supplement relating to a particular series of units. 

The following description, together with the additional information included in any applicable prospectus 

supplement, summarizes the general features of the units that we may offer under this prospectus. You should read 

any prospectus supplement and any free writing prospectus that we may authorize to be provided to you related to 

the series of units being offered, as well as the complete unit agreements that contain the terms of the units. Specific 

unit agreements will contain additional important terms and provisions and we will file as an exhibit to the 

registration statement of which this prospectus is a part, or will incorporate by reference from another report that we 

file with the SEC, the form of each unit agreement relating to units offered under this prospectus. 

If we offer any units, certain terms of that series of units will be described in the applicable prospectus 

supplement, including, without limitation, the following, as applicable: 

• the title of the series of units; 

• identification and description of the separate constituent securities comprising the units; 

• the price or prices at which the units will be issued; 

• the date, if any, on and after which the constituent securities comprising the units will be separately 

transferable; 

• a discussion of certain United States federal income tax considerations applicable to the units; and 

• any other terms of the units and their constituent securities. 
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GLOBAL SECURITIES 

Book-Entry, Delivery and Form 

Unless we indicate differently in any applicable prospectus supplement or free writing prospectus, the 

securities initially will be issued in book-entry form and represented by one or more global notes or global 

securities, or, collectively, global securities. The global securities will be deposited with, or on behalf of, The 

Depository Trust Company, New York, New York, as depositary, or DTC, and registered in the name of Cede & 

Co., the nominee of DTC. Unless and until it is exchanged for individual certificates evidencing securities under the 

limited circumstances described below, a global security may not be transferred except as a whole by the depositary 

to its nominee or by the nominee to the depositary, or by the depositary or its nominee to a successor depositary or 

to a nominee of the successor depositary. 

DTC has advised us that it is: 

• a limited-purpose trust company organized under the New York Banking Law; 

• a “banking organization” within the meaning of the New York Banking Law; 

• a member of the Federal Reserve System; 

• a “clearing corporation” within the meaning of the New York Uniform Commercial Code; and 

• a “clearing agency” registered pursuant to the provisions of Section 17A of the Exchange Act. 

DTC holds securities that its participants deposit with DTC. DTC also facilitates the settlement among its 

participants of securities transactions, such as transfers and pledges, in deposited securities through electronic 

computerized book-entry changes in participants’ accounts, thereby eliminating the need for physical movement of 

securities certificates. “Direct participants” in DTC include securities brokers and dealers, including underwriters, 

banks, trust companies, clearing corporations and other organizations. DTC is a wholly-owned subsidiary of The 

Depository Trust & Clearing Corporation, or DTCC. DTCC is the holding company for DTC, National Securities 

Clearing Corporation and Fixed Income Clearing Corporation, all of which are registered clearing agencies. DTCC 

is owned by the users of its regulated subsidiaries. Access to the DTC system is also available to others, which we 

sometimes refer to as indirect participants, that clear through or maintain a custodial relationship with a direct 

participant, either directly or indirectly. The rules applicable to DTC and its participants are on file with the SEC. 

Purchases of securities under the DTC system must be made by or through direct participants, which will 

receive a credit for the securities on DTC’s records. The ownership interest of the actual purchaser of a security, 

which we sometimes refer to as a beneficial owner, is in turn recorded on the direct and indirect participants’ 

records. Beneficial owners of securities will not receive written confirmation from DTC of their purchases. 

However, beneficial owners are expected to receive written confirmations providing details of their transactions, as 

well as periodic statements of their holdings, from the direct or indirect participants through which they purchased 

securities. Transfers of ownership interests in global securities are to be accomplished by entries made on the books 

of participants acting on behalf of beneficial owners. Beneficial owners will not receive certificates representing 

their ownership interests in the global securities, except under the limited circumstances described below. 

To facilitate subsequent transfers, all global securities deposited by direct participants with DTC will be 

registered in the name of DTC’s partnership nominee, Cede & Co., or such other name as may be requested by an 

authorized representative of DTC. The deposit of securities with DTC and their registration in the name of Cede & 

Co. or such other nominee will not change the beneficial ownership of the securities. DTC has no knowledge of the 

actual beneficial owners of the securities. DTC’s records reflect only the identity of the direct participants to whose 

accounts the securities are credited, which may or may not be the beneficial owners. The participants are responsible 

for keeping account of their holdings on behalf of their customers. 

So long as the securities are in book-entry form, you will receive payments and may transfer securities only 

through the facilities of the depositary and its direct and indirect participants. We will maintain an office or agency 

in the location specified in the prospectus supplement for the applicable securities, where notices and demands in 
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respect of the securities may be delivered to us and where certificated securities may be surrendered for payment, 

registration of transfer or exchange. 

Conveyance of notices and other communications by DTC to direct participants, by direct participants to 

indirect participants and by direct participants and indirect participants to beneficial owners will be governed by 

arrangements among them, subject to any legal requirements in effect from time to time. 

Redemption notices will be sent to DTC. If less than all of the securities of a particular series are being 

redeemed, DTC’s practice is to determine by lot the amount of the interest of each direct participant in the securities 

of such series to be redeemed. 

Neither DTC nor Cede & Co. (or such other DTC nominee) will consent or vote with respect to the 

securities. Under its usual procedures, DTC will mail an omnibus proxy to us as soon as possible after the record 

date. The omnibus proxy assigns the consenting or voting rights of Cede & Co. to those direct participants to whose 

accounts the securities of such series are credited on the record date, identified in a listing attached to the omnibus 

proxy. 

So long as securities are in book-entry form, we will make payments on those securities to the depositary or 

its nominee, as the registered owner of such securities, by wire transfer of immediately available funds. If securities 

are issued in definitive certificated form under the limited circumstances described below and unless if otherwise 

provided in the description of the applicable securities herein or in the applicable prospectus supplement, we will 

have the option of making payments by check mailed to the addresses of the persons entitled to payment or by wire 

transfer to bank accounts in the United States designated in writing to the applicable trustee or other designated 

party at least 15 days before the applicable payment date by the persons entitled to payment, unless a shorter period 

is satisfactory to the applicable trustee or other designated party. 

Redemption proceeds, distributions and dividend payments on the securities will be made to Cede & Co., 

or such other nominee as may be requested by an authorized representative of DTC. DTC’s practice is to credit 

direct participants’ accounts upon DTC’s receipt of funds and corresponding detail information from us on the 

payment date in accordance with their respective holdings shown on DTC records. Payments by participants to 

beneficial owners will be governed by standing instructions and customary practices, as is the case with securities 

held for the account of customers in bearer form or registered in “street name.” Those payments will be the 

responsibility of participants and not of DTC or us, subject to any statutory or regulatory requirements in effect from 

time to time. Payment of redemption proceeds, distributions and dividend payments to Cede & Co., or such other 

nominee as may be requested by an authorized representative of DTC, is our responsibility, disbursement of 

payments to direct participants is the responsibility of DTC, and disbursement of payments to the beneficial owners 

is the responsibility of direct and indirect participants. 

Except under the limited circumstances described below, purchasers of securities will not be entitled to 

have securities registered in their names and will not receive physical delivery of securities. Accordingly, each 

beneficial owner must rely on the procedures of DTC and its participants to exercise any rights under the securities. 

The laws of some jurisdictions may require that some purchasers of securities take physical delivery of 

securities in definitive form. Those laws may impair the ability to transfer or pledge beneficial interests in securities. 

DTC may discontinue providing its services as securities depositary with respect to the securities at any 

time by giving reasonable notice to us. Under such circumstances, in the event that a successor depositary is not 

obtained, securities certificates are required to be printed and delivered. 

As noted above, beneficial owners of a particular series of securities generally will not receive certificates 

representing their ownership interests in those securities. However, if: 

• DTC notifies us that it is unwilling or unable to continue as a depositary for the global security or 

securities representing such series of securities or if DTC ceases to be a clearing agency registered 

under the Exchange Act at a time when it is required to be registered and a successor depositary is not 

appointed within 90 days of the notification to us or of our becoming aware of DTC’s ceasing to be so 

registered, as the case may be; or 
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• we determine, in our sole discretion, not to have such securities represented by one or more global 

securities; 

we will prepare and deliver certificates for such securities in exchange for beneficial interests in the global 

securities. Any beneficial interest in a global security that is exchangeable under the circumstances described in the 

preceding sentence will be exchangeable for securities in definitive certificated form registered in the names that the 

depositary directs. It is expected that these directions will be based upon directions received by the depositary from 

its participants with respect to ownership of beneficial interests in the global securities. 

Euroclear and Clearstream.  If so provided in the applicable prospectus supplement, you may hold 

interests in a global security through Clearstream Banking S.A., which we refer to as “Clearstream,” or Euroclear 

Bank S.A./N.V., as operator of the Euroclear System, which we refer to as “Euroclear,” either directly if you are a 

participant in Clearstream or Euroclear or indirectly through organizations which are participants in Clearstream or 

Euroclear. Clearstream and Euroclear will hold interests on behalf of their respective participants through 

customers’ securities accounts in the names of Clearstream and Euroclear, respectively, on the books of their 

respective U.S. depositaries, which in turn will hold such interests in customers’ securities accounts in such 

depositaries’ names on DTC’s books. 

Clearstream and Euroclear are securities clearance systems in Europe. Clearstream and Euroclear hold 

securities for their respective participating organizations and facilitate the clearance and settlement of securities 

transactions between those participants through electronic book-entry changes in their accounts, thereby eliminating 

the need for physical movement of certificates. 

Payments, deliveries, transfers, exchanges, notices and other matters relating to beneficial interests in 

global securities owned through Euroclear or Clearstream must comply with the rules and procedures of those 

systems. Transactions between participants in Euroclear or Clearstream, on one hand, and other participants in DTC, 

on the other hand, are also subject to DTC’s rules and procedures. 

Investors will be able to make and receive through Euroclear and Clearstream payments, deliveries, 

transfers and other transactions involving any beneficial interests in global securities held through those systems 

only on days when those systems are open for business. Those systems may not be open for business on days when 

banks, brokers and other institutions are open for business in the United States. 

Cross-market transfers between participants in DTC, on the one hand, and participants in Euroclear or 

Clearstream, on the other hand, will be effected through DTC in accordance with the DTC’s rules on behalf of 

Euroclear or Clearstream, as the case may be, by their respective U.S. depositaries; however, such cross-market 

transactions will require delivery of instructions to Euroclear or Clearstream, as the case may be, by the counterparty 

in such system in accordance with the rules and procedures and within the established deadlines (European time) of 

such system. Euroclear or Clearstream, as the case may be, will, if the transaction meets its settlement requirements, 

deliver instructions to its U.S. depositary to take action to effect final settlement on its behalf by delivering or 

receiving interests in the global securities through DTC, and making or receiving payment in accordance with 

normal procedures for same-day fund settlement. Participants in Euroclear or Clearstream may not deliver 

instructions directly to their respective U.S. depositaries. 

Due to time zone differences, the securities accounts of a participant in Euroclear or Clearstream 

purchasing an interest in a global security from a direct participant in DTC will be credited, and any such crediting 

will be reported to the relevant participant in Euroclear or Clearstream, during the securities settlement processing 

day (which must be a business day for Euroclear or Clearstream) immediately following the settlement date of DTC. 

Cash received in Euroclear or Clearstream as a result of sales of interests in a global security by or through a 

participant in Euroclear or Clearstream to a direct participant in DTC will be received with value on the settlement 

date of DTC but will be available in the relevant Euroclear or Clearstream cash account only as of the business day 

for Euroclear or Clearstream following DTC’s settlement date. 

Other.  The information in this section of this prospectus concerning DTC, Clearstream, Euroclear and 

their respective book-entry systems has been obtained from sources that we believe to be reliable, but we do not take 

responsibility for this information. This information has been provided solely as a matter of convenience. The rules 

and procedures of DTC, Clearstream and Euroclear are solely within the control of those organizations and could 
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change at any time. Neither we nor the trustee nor any agent of ours or of the trustee has any control over those 

entities and none of us takes any responsibility for their activities. You are urged to contact DTC, Clearstream and 

Euroclear or their respective participants directly to discuss those matters. In addition, although we expect that DTC, 

Clearstream and Euroclear will perform the foregoing procedures, none of them is under any obligation to perform 

or continue to perform such procedures and such procedures may be discontinued at any time. Neither we nor any 

agent of ours will have any responsibility for the performance or nonperformance by DTC, Clearstream and 

Euroclear or their respective participants of these or any other rules or procedures governing their respective 

operations. 
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MATERIAL U.S. FEDERAL INCOME TAX CONSIDERATIONS  

The following is a general summary of certain material U.S. federal income tax considerations regarding 

our election to be taxed as REIT and the acquisition, ownership and disposition of our common stock. For purposes 

of this discussion, references to “we,” “our” and “us” mean only INDUS Realty Trust, Inc. and do not include any of 

its subsidiaries, except as otherwise indicated. This summary is for general information only and is not tax advice. 

The information in this summary is based on:  

• the Code; 

• current, temporary and proposed Treasury regulations promulgated under the Code, or the Treasury 

Regulations; 

• the legislative history of the Code; 

• administrative interpretations and practices of the IRS; and 

• court decisions; 

in each case, as of the date of this prospectus. In addition, the administrative interpretations and practices of the IRS 

include its practices and policies as expressed in private letter rulings that are not binding on the IRS except with 

respect to the particular taxpayers who requested and received those rulings. The sections of the Code and the 

corresponding Treasury Regulations that relate to qualification and taxation as a REIT are highly technical and 

complex. The following discussion sets forth certain material aspects of the sections of the Code that govern the 

U.S. federal income tax treatment of a REIT and its stockholders. This summary is qualified in its entirety by the 

applicable Code provisions, Treasury Regulations promulgated under the Code, and administrative and judicial 

interpretations thereof. Potential tax reforms may result in significant changes to the rules governing U.S. federal 

income taxation. New legislation, Treasury Regulations, administrative interpretations and practices and/or court 

decisions may significantly and adversely affect our ability to qualify as a REIT, the U.S. federal income tax 

consequences of such qualification, or the U.S. federal income tax consequences of an investment in us, including 

those described in this discussion. Moreover, the law relating to the tax treatment of other entities, or an investment 

in other entities, could change, making an investment in such other entities more attractive relative to an investment 

in a REIT. Any such changes could apply retroactively to transactions preceding the date of the change. We have not 

requested, and do not plan to request, any rulings from the IRS that we qualify as a REIT, and the statements in this 

prospectus are not binding on the IRS or any court. Thus, we can provide no assurance that the tax considerations 

contained in this discussion will not be challenged by the IRS or will be sustained by a court if challenged by the 

IRS. This summary does not discuss any state, local or non-U.S. tax consequences, or any tax consequences arising 

under any U.S. federal tax laws other than U.S. federal income tax laws, associated with the purchase, ownership or 

disposition of our common stock, or our election to be taxed as a REIT.  

You are urged to consult your tax advisor regarding the tax consequences to you of:  

• the purchase, ownership and disposition of our common stock, including the U.S. federal, state, 

local, non-U.S. and other tax consequences;  

• our election to be taxed as a REIT for U.S. federal income tax purposes; and 

• potential changes in applicable tax laws.  

Taxation of Our Company 

General.  We intend to elect to be taxed as a REIT under Sections 856 through 860 of the Code 

commencing with our taxable year ending December 31, 2021. We believe that we have been organized and have 

operated in a manner that has allowed us to qualify for taxation as a REIT under the Code commencing with such 

taxable year, and we intend to continue to be organized and operate in this manner. However, qualification and 

taxation as a REIT depend upon our ability to meet the various qualification tests imposed under the Code, including 

through actual operating results, asset composition, distribution levels and diversity of stock ownership. 
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Accordingly, no assurance can be given that we have been organized and have operated, or will continue to be 

organized and operate in a manner so as to qualify or remain qualified as a REIT. See the section entitled “Material 

U.S. Federal Income Tax Considerations – Taxation of Our Company — Failure to Qualify” for potential tax 

consequences if we fail to qualify as a REIT.  

Latham & Watkins LLP has acted as our tax counsel in connection with our filing of this registration 

statement and our intended election to be taxed as a REIT. Latham & Watkins LLP will render an opinion to us, as 

of the date of this prospectus, to the effect that, commencing with our taxable year ending December 31, 2021, we 

have been organized and have operated in conformity with the requirements for qualification and taxation as a 

REIT, and our proposed method of operation will enable us to meet the requirements for qualification and taxation 

as a REIT under the Code. It must be emphasized that this opinion will be based on various assumptions and 

representations as to factual matters, including representations made by us in a factual certificate provided by one or 

more of our officers. In addition, this opinion will be based upon our factual representations set forth in this 

prospectus. Moreover, our qualification and taxation as a REIT depend upon our ability to meet the various 

qualification tests imposed under the Code, which are discussed below, including through actual operating results, 

asset composition, distribution levels and diversity of stock ownership, the results of which will not be reviewed by 

Latham & Watkins LLP. Accordingly, no assurance can be given that our actual results of operations for any 

particular taxable year will satisfy those requirements. Further, the anticipated U.S. federal income tax treatment 

described herein may be changed, perhaps retroactively, by legislative, administrative or judicial action at any time. 

Latham & Watkins LLP has no obligation to update its opinion subsequent to the date of such opinion.  

Provided we qualify for taxation as a REIT, we generally will not be required to pay U.S. federal corporate 

income taxes on our REIT taxable income that is currently distributed to our stockholders. This treatment 

substantially eliminates the “double taxation” that ordinarily results from investment in a C corporation. A C 

corporation is a corporation that generally is required to pay tax at the corporate level. Double taxation means 

taxation once at the corporate level when income is earned and once again at the stockholder level when the income 

is distributed. We will, however, be required to pay U.S. federal income tax as follows:  

• First, we will be required to pay regular U.S. federal corporate income tax on any undistributed REIT 

taxable income, including undistributed capital gain. 

• Second, if we have (1) net income from the sale or other disposition of “foreclosure property” held 

primarily for sale to customers in the ordinary course of business or (2) other nonqualifying income 

from foreclosure property, we will be required to pay regular U.S. federal corporate income tax on this 

income. To the extent that income from foreclosure property is otherwise qualifying income for 

purposes of the 75% gross income test, this tax is not applicable. Subject to certain other requirements, 

foreclosure property generally is defined as property we acquired through foreclosure or after a default 

on a loan secured by the property or a lease of the property.  

• Third, we will be required to pay a 100% tax on any net income from prohibited transactions. 

Prohibited transactions are, in general, sales or other taxable dispositions of property, other than 

foreclosure property, held as inventory or primarily for sale to customers in the ordinary course of 

business. 

• Fourth, if we fail to satisfy the 75% gross income test or the 95% gross income test, as described 

below, but have otherwise maintained our qualification as a REIT because certain other requirements 

are met, we will be required to pay a tax equal to (1) the greater of (A) the amount by which we fail to 

satisfy the 75% gross income test and (B) the amount by which we fail to satisfy the 95% gross income 

test, multiplied by (2) a fraction intended to reflect our profitability. 

• Fifth, if we fail to satisfy any of the asset tests (other than a de minimis failure of the 5% or 10% asset 

test), as described below, due to reasonable cause and not due to willful neglect, and we nonetheless 

maintain our REIT qualification because of specified cure provisions, we will be required to pay a tax 

equal to the greater of $50,000 or the U.S. federal corporate income tax rate multiplied by the net 

income generated by the nonqualifying assets that caused us to fail such test. 
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• Sixth, if we fail to satisfy any provision of the Code that would result in our failure to qualify as a 

REIT (other than a violation of the gross income tests or certain violations of the asset tests, as 

described below) and the violation is due to reasonable cause and not due to willful neglect, we may 

retain our REIT qualification but we will be required to pay a penalty of $50,000 for each such failure.   

• Seventh, we will be required to pay a 4% excise tax to the extent we fail to distribute during each 

calendar year at least the sum of (1) 85% of our ordinary income for the year, (2) 95% of our capital 

gain net income for the year, and (3) any undistributed taxable income from prior periods. 

• Eighth, if we sell (i) an asset we held on first day of the first taxable year for which we qualify as a 

REIT or (ii) any asset that we later acquire from a corporation that is or has been a C corporation in a 

transaction in which our tax basis in the asset is less than the fair market value of the asset determined 

as of the date on which we acquired the asset, in each case, during a five-year period beginning on the 

first day of the first taxable year for which we qualify as a REIT or acquire the asset, as applicable, 

then we generally will be required to pay regular U.S. federal corporate income tax on the gain to the 

extent of the excess of (1) the fair market value of the asset over (2) our adjusted tax basis in the asset, 

determined as of the first day of the first taxable year for which we qualify as a REIT or date on which 

we acquired the asset, as applicable. The results described in this paragraph with respect to the 

recognition of gain assume that we and the C corporation from whom we acquire the asset will refrain 

from making an election to receive different treatment under applicable Treasury Regulations. Under 

applicable Treasury Regulations, any gain from the sale of property we acquired in an exchange under 

Section 1031 (a like-kind exchange) or Section 1033 (an involuntary conversion) of the Code generally 

is excluded from the application of this built-in gains tax. 

• Ninth, our subsidiaries that are C corporations and are not qualified REIT subsidiaries, including our 

“taxable REIT subsidiaries” described below, generally will be required to pay regular U.S. federal 

corporate income tax on their earnings.  

• Tenth, we will be required to pay a 100% tax on any “redetermined rents,” “redetermined deductions,” 

“excess interest” or “redetermined TRS service income,” as described in the section entitled “Material 

U.S. Federal Income Tax Considerations – Taxation of Our Company – Penalty Tax.” In general, 

redetermined rents are rents from real property that are overstated as a result of services furnished to 

any of our tenants by a taxable REIT subsidiary of ours. Redetermined deductions and excess interest 

generally represent amounts that are deducted by a taxable REIT subsidiary of ours for amounts paid to 

us that are in excess of the amounts that would have been deducted based on arm’s length negotiations. 

Redetermined TRS service income generally represents income of a taxable REIT subsidiary that is 

understated as a result of services provided to us or on our behalf.  

• Eleventh, we may elect to retain and pay income tax on our net capital gain. In that case, a stockholder 

would include its proportionate share of our undistributed capital gain (to the extent we make a timely 

designation of such gain to the stockholder) in its income, would be deemed to have paid the tax that 

we paid on such gain, and would be allowed a credit for its proportionate share of the tax deemed to 

have been paid, and an adjustment would be made to increase the tax basis of the stockholder in our 

common stock. 

• Twelfth, if we fail to comply with the requirement to send annual letters to our stockholders holding at 

least a certain percentage of our stock, as determined under applicable Treasury Regulations, 

requesting information regarding the actual ownership of our stock, and the failure is not due to 

reasonable cause or is due to willful neglect, we will be subject to a $25,000 penalty, or if the failure is 

intentional, a $50,000 penalty.  

We and our subsidiaries may be subject to a variety of taxes other than U.S. federal income tax, including 

payroll taxes and state and local income, property and other taxes on our assets and operations. 
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Requirements for Qualification as a REIT.  The Code defines a REIT as a corporation, trust or 

association:  

(1) that is managed by one or more trustees or directors;  

(2) that issues transferable shares or transferable certificates to evidence its beneficial ownership;  

(3) that would be taxable as a domestic corporation, but for Sections 856 through 860 of the Code; 

(4) that is not a financial institution or an insurance company within the meaning of certain provisions 

of the Code; 

(5) that is beneficially owned by 100 or more persons;  

(6) not more than 50% in value of the outstanding stock of which is owned, actually or constructively, 

by five or fewer individuals, including certain specified entities, during the last half of each taxable year; and 

(7) that meets other tests, described below, regarding the nature of its income and assets and the 

amount of its distributions.  

The Code provides that conditions (1) to (4), inclusive, must be met during the entire taxable year and that 

condition (5) must be met during at least 335 days of a taxable year of 12 months, or during a proportionate part of a 

taxable year of less than 12 months. Conditions (5) and (6) do not apply until after the first taxable year for which an 

election is made to be taxed as a REIT. For purposes of condition (6), the term “individual” includes a supplemental 

unemployment compensation benefit plan, a private foundation or a portion of a trust permanently set aside or used 

exclusively for charitable purposes, but generally does not include a qualified pension plan or profit sharing trust.  

We believe that we will be organized and will operate and will issue sufficient shares of our common stock 

with sufficient diversity of ownership to allow us to satisfy conditions (1) through (7), inclusive, during the relevant 

time periods. In addition, our charter provides for restrictions regarding ownership and transfer of our shares that are 

intended to assist us in continuing to satisfy the share ownership requirements described in conditions (5) and (6) 

above. A description of the share ownership and transfer restrictions relating to our common stock is contained in 

the section entitled “Description of Capital Stock – Common Stock – Restrictions on Ownership and Transfer.” 

These restrictions, however, may not ensure that we will, in all cases, be able to satisfy the share ownership 

requirements described in conditions (5) and (6) above. If we fail to satisfy these share ownership requirements, then 

except as provided in the next sentence, our status as a REIT will terminate. If, however, we comply with the rules 

contained in applicable Treasury Regulations that require us to ascertain the actual ownership of our shares and we 

do not know, or would not have known through the exercise of reasonable diligence, that we failed to meet the 

requirement described in condition (6) above, we will be treated as having met this requirement. See the 

section entitled “Material U.S. Federal Income Tax Considerations – Taxation of Our Company — Failure to 

Qualify.”  

In addition, in order to qualify as a REIT, at the end of any taxable year, we must not have any earnings and 

profits accumulated in a non-REIT year. As a result, we plan to distribute our earnings and profits accumulated prior 

to the taxable year beginning January 1, 2021 before the end of the first taxable year for which we elect REIT status. 

In addition, we may not maintain our status as a REIT unless our taxable year is the calendar year. We have a 

calendar taxable year. 

Ownership of Interests in Partnerships, Limited Liability Companies and Qualified REIT Subsidiaries.  

In the case of a REIT that is a partner in a partnership (for purposes of this discussion, references to “partnership” 

include a limited liability company treated as a partnership for U.S. federal income tax purposes, and references to 

“partner” include a member in such a limited liability company), Treasury Regulations provide that the REIT will be 

deemed to own its proportionate share of the assets of the partnership based on its interest in partnership capital, 

subject to special rules relating to the 10% asset test described below. Also, the REIT will be deemed to be entitled 

to its proportionate share of the income of that entity. The assets and gross income of the partnership retain the same 

character in the hands of the REIT for purposes of Section 856 of the Code, including satisfying the gross income 

tests and the asset tests. Thus, to the extent our operating company is treated as a partnership (rather than a 
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disregarded entity) for U.S. federal income tax purposes, our pro rata share of the assets and items of income of our 

operating company, including our operating company’s share of these items of any partnership or disregarded entity 

for U.S. federal income tax purposes in which it owns an interest, is treated as our assets and items of income for 

purposes of applying the requirements described in this discussion, including the gross income and asset tests 

described below. A brief summary of the rules governing the U.S. federal income taxation of partnerships is set forth 

in the section entitled “Material U.S. Federal Income Tax Considerations – Tax Aspects of Our Operating 

Company, the Subsidiary Partnerships and the Limited Liability Companies.”  

We will have control of our operating company and any of its subsidiary partnerships and intend to operate 

them in a manner consistent with the requirements for our qualification as a REIT. If we become a limited partner or 

non-managing member in any partnership and such entity takes or expects to take actions that could jeopardize our 

status as a REIT or require us to pay tax, we may be forced to dispose of our interest in such entity. In addition, it is 

possible that a partnership could take an action which could cause us to fail a gross income or asset test, and that we 

would not become aware of such action in time to dispose of our interest in the partnership or take other corrective 

action on a timely basis. In such a case, we could fail to qualify as a REIT unless we were entitled to relief, as 

described below.  

We may from time to time own and operate certain properties through wholly-owned subsidiaries that we 

intend to be treated as “qualified REIT subsidiaries” under the Code. A corporation (or other entity treated as a 

corporation for U.S. federal income tax purposes) will qualify as our qualified REIT subsidiary if we own 100% of 

the corporation’s outstanding stock and do not elect with the subsidiary to treat it as a “taxable REIT subsidiary,” as 

described below. A qualified REIT subsidiary is not treated as a separate corporation, and all assets, liabilities and 

items of income, gain, loss, deduction and credit of a qualified REIT subsidiary are treated as assets, liabilities and 

items of income, gain, loss, deduction and credit of the parent REIT for all purposes under the Code, including all 

REIT qualification tests. Thus, in applying the U.S. federal income tax requirements described in this discussion, 

any qualified REIT subsidiaries we own are ignored, and all assets, liabilities and items of income, gain, loss, 

deduction and credit of such corporations are treated as our assets, liabilities and items of income, gain, loss, 

deduction and credit. A qualified REIT subsidiary is not subject to U.S. federal income tax, and our ownership of the 

stock of a qualified REIT subsidiary will not violate the restrictions on ownership of securities, as described in the 

section entitled “Material U.S. Federal Income Tax Considerations – Taxation of Our Company — Asset Tests.” 

Ownership of Interests in Taxable REIT Subsidiaries.  We and our operating company own interests in 

one company that will elect, together with us, to be treated as our taxable REIT subsidiary, and we may acquire 

securities in additional taxable REIT subsidiaries in the future. A taxable REIT subsidiary is a corporation (or other 

entity treated as a corporation for U.S. federal income tax purposes) other than a REIT in which a REIT directly or 

indirectly holds stock, and that has made a joint election with such REIT to be treated as a taxable REIT subsidiary. 

If a taxable REIT subsidiary owns more than 35% of the total voting power or value of the outstanding securities of 

another corporation, such other corporation will also be treated as a taxable REIT subsidiary. Other than some 

activities relating to lodging and health care facilities, a taxable REIT subsidiary may generally engage in any 

business, including the provision of customary or non-customary services to tenants of its parent REIT. A taxable 

REIT subsidiary is subject to U.S. federal income tax as a regular C corporation. A REIT is not treated as holding 

the assets of a taxable REIT subsidiary or as receiving any income that the taxable REIT subsidiary earns. Rather, 

the stock issued by the taxable REIT subsidiary is an asset in the hands of the REIT, and the REIT generally 

recognizes as income the dividends, if any, that it receives from the taxable REIT subsidiary. A REIT’s ownership 

of securities of a taxable REIT subsidiary is not subject to the 5% or 10% asset test described below. See the 

section entitled “Material U.S. Federal Income Tax Considerations – Taxation of Our Company — Asset Tests.” 

Taxpayers are subject to a limitation on their ability to deduct net business interest generally equal to 30% of 

adjusted taxable income, subject to certain exceptions. See the section entitled “Material U.S. Federal Income Tax 

Considerations — Taxation of Our Company — Annual Distribution Requirements.” While not certain, this 

provision may limit the ability of our taxable REIT subsidiaries to deduct interest, which could increase their taxable 

income. 

Income Tests.  We must satisfy two gross income requirements annually to maintain our qualification as a 

REIT. First, in each taxable year we must derive directly or indirectly at least 75% of our gross income (excluding 

gross income from prohibited transactions, certain hedging transactions and certain foreign currency gains) from 

investments relating to real property or mortgages on real property, including “rents from real property,” dividends 



40 

 

from other REITs and, in certain circumstances, interest, or certain types of temporary investments. Second, in each 

taxable year we must derive at least 95% of our gross income (excluding gross income from prohibited transactions, 

certain hedging transactions and certain foreign currency gains) from the real property investments described above 

or dividends, interest and gain from the sale or disposition of stock or securities, or from any combination of the 

foregoing. For these purposes, the term “interest” generally does not include any amount received or accrued, 

directly or indirectly, if the determination of all or some of the amount depends in any way on the income or profits 

of any person. However, an amount received or accrued generally will not be excluded from the term “interest” 

solely by reason of being based on a fixed percentage or percentages of receipts or sales. 

Rents we receive from a tenant will qualify as “rents from real property” for the purpose of satisfying the 

gross income requirements for a REIT described above only if all of the following conditions are met:  

• The amount of rent is not based in whole or in part on the income or profits of any person. However, 

an amount we receive or accrue generally will not be excluded from the term “rents from real 

property” solely because it is based on a fixed percentage or percentages of receipts or sales or if it is 

based on the net income of a tenant which derives substantially all of its income with respect to such 

property from subleasing of substantially all of such property, to the extent that the rents paid by the 

subtenants would qualify as rents from real property if we earned such amounts directly;  

• Neither we nor an actual or constructive owner of 10% or more of our capital stock actually or 

constructively owns 10% or more of the interests in the assets or net profits of a non-corporate tenant, 

or, if the tenant is a corporation, 10% or more of the total combined voting power of all classes of 

stock entitled to vote or 10% or more of the total value of all classes of stock of the tenant. Rents we 

receive from such a tenant that is a taxable REIT subsidiary of ours, however, will not be excluded 

from the definition of “rents from real property” as a result of this condition if at least 90% of the space 

at the property to which the rents relate is leased to third parties, and the rents paid by the taxable REIT 

subsidiary are substantially comparable to rents paid by our other tenants for comparable space. 

Whether rents paid by a taxable REIT subsidiary are substantially comparable to rents paid by other 

tenants is determined at the time the lease with the taxable REIT subsidiary is entered into, extended, 

and modified, if such modification increases the rents due under such lease. Notwithstanding the 

foregoing, however, if a lease with a “controlled taxable REIT subsidiary” is modified and such 

modification results in an increase in the rents payable by such taxable REIT subsidiary, any such 

increase will not qualify as “rents from real property.” For purposes of this rule, a “controlled taxable 

REIT subsidiary” is a taxable REIT subsidiary in which the parent REIT owns stock possessing more 

than 50% of the voting power or more than 50% of the total value of the outstanding stock of such 

taxable REIT subsidiary; 

• Rent attributable to personal property, leased in connection with a lease of real property, is not greater 

than 15% of the total rent received under the lease. If this condition is not met, then the portion of the 

rent attributable to personal property will not qualify as “rents from real property.” To the extent that 

rent attributable to personal property, leased in connection with a lease of real property, exceeds 15% 

of the total rent received under the lease, we may transfer a portion of such personal property to a 

taxable REIT subsidiary; and 

• We generally may not operate or manage the property or furnish or render services to our tenants, 

subject to a 1% de minimis exception and except as provided below. We may, however, perform 

services that are “usually or customarily rendered” in connection with the rental of space for 

occupancy only and are not otherwise considered “rendered to the occupant” of the property. Examples 

of these services include the provision of light, heat, or other utilities, trash removal and general 

maintenance of common areas. In addition, we may employ an independent contractor from whom we 

derive no revenue to provide customary services to our tenants, or a taxable REIT subsidiary (which 

may be wholly or partially owned by us) to provide both customary and non-customary services to our 

tenants, without causing the rent we receive from those tenants to fail to qualify as “rents from real 

property.” 
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We generally do not intend, and, as the managing member of our operating company, we do not intend to 

permit our operating company, to take actions we believe will cause us to fail to satisfy the rental conditions 

described above. However, we may intentionally fail to satisfy some of these conditions to the extent we determine, 

based on the advice of our tax counsel, that the failure will not jeopardize our tax status as a REIT. In addition, with 

respect to the limitation on the rental of personal property, we generally have not obtained appraisals of the real 

property and personal property leased to tenants. Accordingly, there can be no assurance that the IRS will not 

disagree with our determinations of value.  

Income we receive that is attributable to the rental of parking spaces at the properties generally will 

constitute rents from real property for purposes of the gross income tests if certain services provided with respect to 

the parking spaces are performed by independent contractors from whom we derive no revenue, either directly or 

indirectly, or by a taxable REIT subsidiary, and certain other conditions are met. We believe that the income we 

receive that is attributable to parking spaces will meet these tests and, accordingly, will constitute rents from real 

property for purposes of the gross income tests. 

From time to time, we may enter into hedging transactions with respect to one or more of our assets or 

liabilities. Our hedging activities may include entering into interest rate swaps, caps, and floors, options to purchase 

these items, and futures and forward contracts. Income from a hedging transaction, including gain from the sale or 

disposition of such a transaction, that is clearly identified as a hedging transaction as specified in the Code will not 

constitute gross income under, and thus will be exempt from, the 75% and 95% gross income tests. The term 

“hedging transaction,” as used above, generally means (A) any transaction we enter into in the normal course of our 

business primarily to manage risk of (1) interest rate changes or fluctuations with respect to borrowings made or to 

be made by us to acquire or carry real estate assets, or (2) currency fluctuations with respect to an item of qualifying 

income under the 75% or 95% gross income test or any property which generates such income and (B) new 

transactions entered into to hedge the income or loss from prior hedging transactions, where the property or 

indebtedness which was the subject of the prior hedging transaction was extinguished or disposed of. To the extent 

that we do not properly identify such transactions as hedges or we hedge with other types of financial instruments, 

the income from those transactions is not likely to be treated as qualifying income for purposes of the gross income 

tests. We intend to structure any hedging transactions in a manner that does not jeopardize our status as a REIT.  

To the extent our taxable REIT subsidiaries pay dividends or interest, our allocable share of such dividend 

or interest income will qualify under the 95%, but not the 75%, gross income test (except that our allocable share of 

such interest would also qualify under the 75% gross income test to the extent the interest is paid on a loan that is 

adequately secured by real property).  

We will monitor the amount of the dividend and other income from our taxable REIT subsidiaries and will 

take actions intended to keep this income, and any other nonqualifying income, within the limitations of the gross 

income tests. Although we expect these actions will be sufficient to prevent a violation of the gross income tests, we 

cannot guarantee that such actions will in all cases prevent such a violation.  

If we fail to satisfy one or both of the 75% or 95% gross income tests for any taxable year, we may 

nevertheless qualify as a REIT for the year if we are entitled to relief under certain provisions of the Code. We 

generally may make use of the relief provisions if:  

• following our identification of the failure to meet the 75% or 95% gross income tests for any taxable 

year, we file a schedule with the IRS setting forth each item of our gross income for purposes of the 

75% or 95% gross income tests for such taxable year in accordance with Treasury Regulations to be 

issued; and  

• our failure to meet these tests was due to reasonable cause and not due to willful neglect.  

It is not possible, however, to state whether in all circumstances we would be entitled to the benefit of these 

relief provisions. For example, if we fail to satisfy the gross income tests because nonqualifying income that we 

intentionally accrue or receive exceeds the limits on nonqualifying income, the IRS could conclude that our failure 

to satisfy the tests was not due to reasonable cause. If these relief provisions do not apply to a particular set of 

circumstances, we will not qualify as a REIT. See the section entitled “Material U.S. Federal Income Tax 

Considerations – Taxation of Our Company — Failure to Qualify.” As discussed in the section entitled “Material 
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U.S. Federal Income Tax Considerations – Taxation of Our Company – General,” even if these relief provisions 

apply, and we retain our status as a REIT, a tax would be imposed with respect to our nonqualifying income. We 

may not always be able to comply with the gross income tests for REIT qualification despite periodic monitoring of 

our income.  

Prohibited Transaction Income.  Any gain that we realize on the sale of property (other than any 

foreclosure property) held as inventory or otherwise held primarily for sale to customers in the ordinary course of 

business, including our share of any such gain realized by our operating company, either directly or through its 

subsidiary partnerships, will be treated as income from a prohibited transaction that is subject to a 100% penalty tax, 

unless certain safe harbor exceptions apply. This prohibited transaction income may also adversely affect our ability 

to satisfy the gross income tests for qualification as a REIT. Under existing law, whether property is held as 

inventory or primarily for sale to customers in the ordinary course of a trade or business is a question of fact that 

depends on all the facts and circumstances surrounding the particular transaction. As the managing member of our 

operating company, we intend to cause our operating company to hold its properties for investment with a view to 

long-term appreciation, to engage in the business of acquiring, developing and owning its properties and to make 

occasional sales of the properties as are consistent with our investment objectives. We do not intend, and do not 

intend to permit our operating company or its subsidiary partnerships, to enter into any sales that are prohibited 

transactions. However, the IRS may successfully contend that some or all of the sales made by our operating 

company or its subsidiary partnerships are prohibited transactions. We would be required to pay the 100% penalty 

tax on our allocable share of the gains resulting from any such sales. The 100% penalty tax will not apply to gains 

from the sale of assets that are held through a taxable REIT subsidiary, but such income will be subject to regular 

U.S. federal corporate income tax. 

Penalty Tax.  Any redetermined rents, redetermined deductions, excess interest or redetermined TRS 

service income we generate will be subject to a 100% penalty tax. In general, redetermined rents are rents from real 

property that are overstated as a result of any services furnished to any of our tenants by a taxable REIT subsidiary 

of ours, redetermined deductions and excess interest represent any amounts that are deducted by a taxable REIT 

subsidiary of ours for amounts paid to us that are in excess of the amounts that would have been deducted based on 

arm’s length negotiations, and redetermined TRS service income is income of a taxable REIT subsidiary that is 

understated as a result of services provided to us or on our behalf. Rents we receive will not constitute redetermined 

rents if they qualify for certain safe harbor provisions contained in the Code. 

We do not expect to be subject to this penalty tax, although any rental or service arrangements we enter 

into from time to time may not satisfy the safe-harbor provisions described above. These determinations are 

inherently factual, and the IRS has broad discretion to assert that amounts paid between related parties should be 

reallocated to clearly reflect their respective incomes. If the IRS successfully made such an assertion, we would be 

required to pay a 100% penalty tax on any overstated rents paid to us, or any excess deductions or understated 

income of our taxable REIT subsidiaries. 

Asset Tests.  At the close of each calendar quarter of our taxable year, we must also satisfy certain tests 

relating to the nature and diversification of our assets. First, at least 75% of the value of our total assets must be 

represented by real estate assets, cash, cash items and U.S. government securities. For purposes of this test, the term 

“real estate assets” generally means real property (including interests in real property and interests in mortgages on 

real property or on both real property and, to a limited extent, personal property), shares (or transferable certificates 

of beneficial interest) in other REITs, any stock or debt instrument attributable to the investment of the proceeds of a 

stock offering or a public offering of debt with a term of at least five years (but only for the one-year period 

beginning on the date the REIT receives such proceeds), debt instruments of publicly offered REITs, and personal 

property leased in connection with a lease of real property for which the rent attributable to personal property is not 

greater than 15% of the total rent received under the lease. 

Second, not more than 25% of the value of our total assets may be represented by securities (including 

securities of taxable REIT subsidiaries), other than those securities includable in the 75% asset test. 

Third, of the investments included in the 25% asset class, and except for certain investments in other 

REITs, our qualified REIT subsidiaries and taxable REIT subsidiaries, the value of any one issuer’s securities may 

not exceed 5% of the value of our total assets, and we may not own more than 10% of the total vote or value of the 

outstanding securities of any one issuer. Certain types of securities we may own are disregarded as securities solely 
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for purposes of the 10% value test, including, but not limited to, securities satisfying the “straight debt” safe harbor, 

securities issued by a partnership that itself would satisfy the 75% income test if it were a REIT, any loan to an 

individual or an estate, any obligation to pay rents from real property and any security issued by a REIT. In addition, 

solely for purposes of the 10% value test, the determination of our interest in the assets of a partnership in which we 

own an interest will be based on our proportionate interest in any securities issued by the partnership, excluding for 

this purpose certain securities described in the Code. From time to time we may own securities (including debt 

securities) of issuers that do not qualify as a REIT, a qualified REIT subsidiary or a taxable REIT subsidiary. We 

intend that our ownership of any such securities will be structured in a manner that allows us to comply with the 

asset tests described above. 

Fourth, not more than 20% of the value of our total assets may be represented by the securities of one or 

more taxable REIT subsidiaries. We and our operating company own 100% of the interests in a company that will 

elect, together with us, to be treated as our taxable REIT subsidiary. So long as this company qualifies as our taxable 

REIT subsidiary, we will not be subject to the 5% asset test, the 10% voting securities limitation or the 10% value 

limitation with respect to our ownership of the securities of such companies. We believe that the aggregate value of 

our taxable REIT subsidiaries will not exceed 20% of the aggregate value of our gross assets. We generally do not 

obtain independent appraisals to support these conclusions. In addition, there can be no assurance that the IRS will 

not disagree with our determinations of value. 

Fifth, not more than 25% of the value of our total assets may be represented by debt instruments of publicly 

offered REITs to the extent those debt instruments would not be real estate assets but for the inclusion of debt 

instruments of publicly offered REITs in the meaning of real estate assets, as described above (e.g., a debt 

instrument issued by a publicly offered REIT that is not secured by a mortgage on real property).  

The asset tests must be satisfied at the close of each calendar quarter of our taxable year in which we 

(directly or through any partnership or qualified REIT subsidiary) acquire securities in the applicable issuer, and also 

at the close of each calendar quarter in which we increase our ownership of securities of such issuer (including as a 

result of an increase in our interest in any partnership that owns such securities). For example, our indirect 

ownership of securities of each issuer will increase as a result of our capital contributions to our operating company 

or as other members exercise any redemption/exchange rights. Also, after initially meeting the asset tests at the close 

of any quarter, we will not lose our status as a REIT for failure to satisfy the asset tests at the end of a later quarter 

solely by reason of changes in asset values. If we fail to satisfy an asset test because we acquire securities or other 

property during a quarter (including as a result of an increase in our interest in any partnership), we may cure this 

failure by disposing of sufficient nonqualifying assets within 30 days after the close of that quarter. We intend to 

maintain adequate records of the value of our assets to ensure compliance with the asset tests. If we fail to cure any 

noncompliance with the asset tests within the 30-day cure period, we would cease to qualify as a REIT unless we are 

eligible for certain relief provisions discussed below.  

Certain relief provisions may be available to us if we discover a failure to satisfy the asset tests described 

above after the 30-day cure period. Under these provisions, we will be deemed to have met the 5% and 10% asset 

tests if the value of our nonqualifying assets (i) does not exceed the lesser of (a) 1% of the total value of our assets at 

the end of the applicable quarter or (b) $10,000,000, and (ii) we dispose of the nonqualifying assets or otherwise 

satisfy such tests within (a) six months after the last day of the quarter in which the failure to satisfy the asset tests is 

discovered or (b) the period of time prescribed by Treasury Regulations to be issued. For violations of any of the 

asset tests due to reasonable cause and not due to willful neglect and that are, in the case of the 5% and 10% asset 

tests, in excess of the de minimis exception described above, we may avoid disqualification as a REIT after the 

30-day cure period by taking steps including (i) the disposition of sufficient nonqualifying assets, or the taking of 

other actions, which allow us to meet the asset tests within (a) six months after the last day of the quarter in which 

the failure to satisfy the asset tests is discovered or (b) the period of time prescribed by Treasury Regulations to be 

issued, (ii) paying a tax equal to the greater of (a) $50,000 or (b) the U.S. federal corporate income tax rate 

multiplied by the net income generated by the nonqualifying assets, and (iii) disclosing certain information to the 

IRS. 

Although we plan to take steps to ensure that we satisfy such tests for any quarter with respect to which 

retesting is to occur, there can be no assurance that we will always be successful, or will not require a reduction in 

our operating company’s overall interest in an issuer (including in a taxable REIT subsidiary). If we fail to cure any 
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noncompliance with the asset tests in a timely manner, and the relief provisions described above are not available, 

we would cease to qualify as a REIT.  

Annual Distribution Requirements.  To maintain our qualification as a REIT, we are required to distribute 

dividends, other than capital gain dividends, to our stockholders each year in an amount at least equal to the sum of: 

• 90% of our REIT taxable income; and  

• 90% of our after-tax net income, if any, from foreclosure property; minus  

• the excess of the sum of certain items of non-cash income over 5% of our REIT taxable income. 

For these purposes, our REIT taxable income is computed without regard to the dividends paid deduction 

and our net capital gain. In addition, for purposes of this test, non-cash income generally means income attributable 

to leveled stepped rents, original issue discount, cancellation of indebtedness, or a like-kind exchange that is later 

determined to be taxable. 

In addition, our REIT taxable income will be reduced by any taxes we are required to pay on any gain we 

recognize from the disposition of any asset we acquired from a corporation that is or has been a C corporation in a 

transaction in which our tax basis in the asset is less than the fair market value of the asset, in each case determined 

as of the date on which we acquired the asset, within the five-year period following our acquisition of such asset, as 

described in the section entitled “Material U.S. Federal Income Tax Considerations – Taxation of Our Company – 

General.” 

Except as provided below, a taxpayer’s deduction for net business interest expense will generally be limited 

to 30% of its taxable income, as adjusted for certain items of income, gain, deduction or loss. Any business interest 

deduction that is disallowed due to this limitation may be carried forward to future taxable years, subject to special 

rules applicable to partnerships. If we or any of our subsidiary partnerships (including our operating company) are 

subject to this interest expense limitation, our REIT taxable income for a taxable year may be increased. Taxpayers 

that conduct certain real estate businesses may elect not to have this interest expense limitation apply to them, 

provided that they use an alternative depreciation system to depreciate certain property. We believe that we or any of 

our subsidiary partnerships that are subject to this interest expense limitation will be eligible to make this election. If 

such election is made, although we or such subsidiary partnership, as applicable, would not be subject to the interest 

expense limitation described above, depreciation deductions may be reduced and, as a result, our REIT taxable 

income for a taxable year may be increased. 

We generally must pay, or be treated as paying, the distributions described above in the taxable year to 

which they relate. At our election, a distribution will be treated as paid in a taxable year if it is declared before we 

timely file our tax return for such year and paid on or before the first regular dividend payment after such 

declaration, provided such payment is made during the 12-month period following the close of such year. These 

distributions are treated as received by our stockholders in the year in which they are paid. This is so even though 

these distributions relate to the prior year for purposes of the 90% distribution requirement. In order to be taken into 

account for purposes of our distribution requirement, except as provided below, the amount distributed must not be 

preferential—i.e., every stockholder of the class of stock to which a distribution is made must be treated the same as 

every other stockholder of that class, and no class of stock may be treated other than according to its dividend rights 

as a class. This preferential dividend limitation will not apply to distributions made by us, provided we qualify as a 

“publicly offered REIT.” We believe that we will be and expect we will continue to be, a publicly offered REIT. To 

the extent that we do not distribute all of our net capital gain, or distribute at least 90%, but less than 100%, of our 

REIT taxable income, as adjusted, we will be required to pay regular U.S. federal corporate income tax on the 

undistributed amount. We believe that we will make timely distributions sufficient to satisfy these annual 

distribution requirements and to minimize our corporate tax obligations. In this regard, the limited liability company 

agreement of our operating company will authorize us, as the managing member of our operating company, to take 

such steps as may be necessary to cause our operating company to distribute to its members an amount sufficient to 

permit us to meet these distribution requirements and to minimize our corporate tax obligation. 

We expect that our REIT taxable income will be less than our cash flow because of depreciation and other 

non-cash charges included in computing REIT taxable income. Accordingly, we anticipate that we generally will 
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have sufficient cash or liquid assets to enable us to satisfy the distribution requirements described above. However, 

from time to time, we may not have sufficient cash or other liquid assets to meet these distribution requirements due 

to timing differences between the actual receipt of income and actual payment of deductible expenses, and the 

inclusion of income and deduction of expenses in determining our taxable income. In addition, we may decide to 

retain our cash, rather than distribute it, in order to repay debt or for other reasons. If these timing differences occur, 

we may borrow funds to pay dividends or pay dividends in the form of taxable stock distributions in order to meet 

the distribution requirements, while preserving our cash. 

Under some circumstances, we may be able to rectify an inadvertent failure to meet the 90% distribution 

requirement for a year by paying “deficiency dividends” to our stockholders in a later year, which may be included 

in our deduction for dividends paid for the earlier year. In that case, we may be able to avoid being taxed on 

amounts distributed as deficiency dividends, subject to the 4% excise tax described below. However, we will be 

required to pay interest to the IRS based upon the amount of any deduction claimed for deficiency dividends. While 

the payment of a deficiency dividend will apply to a prior year for purposes of our REIT distribution requirements, it 

will be treated as an additional distribution to our stockholders in the year such dividend is paid.  

Furthermore, we will be required to pay a 4% excise tax to the extent we fail to distribute during each 

calendar year at least the sum of 85% of our ordinary income for such year, 95% of our capital gain net income for 

the year and any undistributed taxable income from prior periods. Any ordinary income and net capital gain on 

which U.S. federal corporate income tax is imposed for any year is treated as an amount distributed during that year 

for purposes of calculating this excise tax.  

For purposes of the 90% distribution requirement and excise tax described above, dividends declared 

during the last three months of the taxable year, payable to stockholders of record on a specified date during such 

period and paid during January of the following year, will be treated as paid by us and received by our stockholders 

on December 31 of the year in which they are declared.  

Like-Kind Exchanges.  We may dispose of real property that is not held primarily for sale in transactions 

intended to qualify as like-kind exchanges under the Code. Such like-kind exchanges are intended to result in the 

deferral of gain for U.S. federal income tax purposes. The failure of any such transaction to qualify as a like-kind 

exchange could require us to pay U.S. federal income tax, possibly including the 100% prohibited transaction tax, or 

deficiency dividends, depending on the facts and circumstances surrounding the particular transaction.  

Tax Liabilities and Attributes Inherited in Connection with Acquisitions.  From time to time, we or our 

operating company may acquire other corporations or entities and, in connection with such acquisitions, we may 

succeed to the historical tax attributes and liabilities of such entities. For example, if we acquire a C corporation and 

subsequently dispose of its assets within five years of the acquisition, we could be required to pay the built-in gain 

tax described in the section entitled “Material U.S. Federal Income Tax Considerations – Taxation of Our Company 

– General.” In addition, in order to qualify as a REIT, at the end of any taxable year, we must not have any earnings 

and profits accumulated in a non-REIT year. As a result, if we acquire a C corporation, we must distribute the 

corporation’s earnings and profits accumulated prior to the acquisition before the end of the taxable year in which 

we acquire the corporation. We also could be required to pay the acquired entity’s unpaid taxes even though such 

liabilities arose prior to the time we acquired the entity. 

Moreover, we may from time to time acquire other REITs through a merger or acquisition. If any such 

REIT failed to qualify as a REIT for any of its taxable years, such REIT would be liable for (and we, as the 

surviving corporation in the merger or acquisition, would be obligated to pay) regular U.S. federal corporate income 

tax on its taxable income for such taxable years. In addition, if such REIT was a C corporation at the time of the 

merger or acquisition, the tax consequences described in the preceding paragraph generally would apply. If such 

REIT failed to qualify as a REIT for any of its taxable years, but qualified as a REIT at the time of such merger or 

acquisition, and we acquired such REIT’s assets in a transaction in which our tax basis in the assets of such REIT is 

determined, in whole or in part, by reference to such REIT’s tax basis in such assets, we generally would be subject 

to tax on the built-in gain on each asset of such REIT as described above if we were to dispose of the asset in a 

taxable transaction during the five-year period following such REIT’s requalification as a REIT, subject to certain 

exceptions. Moreover, even if such REIT qualified as a REIT at all relevant times, we would similarly be liable for 

other unpaid taxes (if any) of such REIT (such as the 100% tax on gains from any sales treated as “prohibited 
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transactions” as described in the section entitled “Material U.S. Federal Income Tax Considerations – Taxation of 

Our Company – Prohibited Transaction Income”). 

Furthermore, after our acquisition of another corporation or entity, the asset and income tests will apply to 

all of our assets, including the assets we acquire from such corporation or entity, and to all of our income, including 

the income derived from the assets we acquire from such corporation or entity. As a result, the nature of the assets 

that we acquire from such corporation or entity and the income we derive from those assets may have an effect on 

our tax status as a REIT. 

Failure to Qualify.  If we discover a violation of a provision of the Code that would result in our failure to 

qualify as a REIT, certain specified cure provisions may be available to us. Except with respect to violations of the 

gross income tests and asset tests (for which the cure provisions are described above), and provided the violation is 

due to reasonable cause and not due to willful neglect, these cure provisions generally impose a $50,000 penalty for 

each violation in lieu of a loss of REIT status. If we fail to satisfy the requirements for taxation as a REIT in any 

taxable year, and the relief provisions do not apply, we will be required to pay regular U.S. federal corporate income 

tax on our taxable income. Distributions to stockholders in any year in which we fail to qualify as a REIT will not be 

deductible by us. As a result, we anticipate that our failure to qualify as a REIT would reduce the cash available for 

distribution by us to our stockholders. In addition, if we fail to qualify as a REIT, we will not be required to 

distribute any amounts to our stockholders and all distributions to stockholders will be taxable as regular corporate 

dividends to the extent of our current and accumulated earnings and profits. In such event, corporate stockholders 

may be eligible for the dividends-received deduction. In addition, non-corporate stockholders, including individuals, 

may be eligible for the preferential tax rates on qualified dividend income. Non-corporate stockholders, including 

individuals, generally may deduct up to 20% of dividends from a REIT, other than capital gain dividends and 

dividends treated as qualified dividend income, for taxable years beginning before January 1, 2026 for purposes of 

determining their U.S. federal income tax (but not for purposes of the 3.8% Medicare tax), subject to certain holding 

period requirements and other limitations. If we fail to qualify as a REIT, such stockholders may not claim this 

deduction with respect to dividends paid by us. Unless entitled to relief under specific statutory provisions, we 

would also be ineligible to elect to be treated as a REIT for the four taxable years following the year for which we 

lose our qualification. It is not possible to state whether in all circumstances we would be entitled to this statutory 

relief.  

Tax Aspects of Our Operating Company, the Subsidiary Partnerships and the Limited Liability Companies  

General.  All of our investments are held indirectly through our operating company. In addition, our 

operating company holds certain of its investments indirectly through subsidiary partnerships and limited liability 

companies that we believe are and will continue to be treated as partnerships or disregarded entities for U.S. federal 

income tax purposes. In general, entities that are treated as partnerships or disregarded entities for U.S. federal 

income tax purposes are “pass-through” entities which are not required to pay U.S. federal income tax. Rather, 

partners of such partnerships are allocated their shares of the items of income, gain, loss, deduction and credit of the 

partnership, and are potentially required to pay tax on this income, without regard to whether they receive a 

distribution from the partnership. We will include in our income our share of these partnership items for purposes of 

the various gross income tests, the computation of our REIT taxable income, and the REIT distribution 

requirements. Moreover, for purposes of the asset tests, we will include our pro rata share of assets held by our 

operating company (to the extent it is treated as a partnership rather than a disregarded entity for federal income tax 

purposes), including its share of the assets of its subsidiary partnerships, based on our capital interests in each such 

entity. See the section entitled “Material U.S. Federal Income Tax Considerations — Taxation of Our Company — 

Ownership of Interests in Partnerships, Limited Liability Companies and Qualified REIT Subsidiaries.” A 

disregarded entity is not treated as a separate entity for U.S. federal income tax purposes, and all assets, liabilities 

and items of income, gain, loss, deduction and credit of a disregarded entity are treated as assets, liabilities and items 

of income, gain, loss, deduction and credit of its parent that is not a disregarded entity for all purposes under the 

Code, including all REIT qualification tests. 

Entity Classification.  Our interests in our operating company and any subsidiary partnerships and limited 

liability companies involve special tax considerations, including the possibility that the IRS might challenge the 

status of these entities as partnerships or disregarded entities for U.S. federal income tax purposes. For example, an 

entity that would otherwise be treated as a partnership for U.S. federal income tax purposes may nonetheless be 

taxable as a corporation if it is a “publicly traded partnership” and certain other requirements are met. A partnership 
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would be treated as a publicly traded partnership if its interests are traded on an established securities market or are 

readily tradable on a secondary market or a substantial equivalent thereof, within the meaning of applicable Treasury 

Regulations. We do not anticipate that our operating company or any subsidiary partnership will be treated as a 

publicly traded partnership that is taxable as a corporation. However, if any such entity were treated as a 

corporation, it would be required to pay an entity-level tax on its income. In this situation, the character of our assets 

and items of gross income would change and could prevent us from satisfying the REIT asset tests and possibly the 

REIT income tests. See the sections entitled “Material U.S. Federal Income Tax Considerations — Taxation of Our 

Company —Asset Tests” and “Material U.S. Federal Income Tax Considerations — Taxation of Our Company — 

Income Tests.” This, in turn, could prevent us from qualifying as a REIT. See the section entitled “Material U.S. 

Federal Income Tax Considerations – Taxation of Our Company — Failure to Qualify” for a discussion of the effect 

of our failure to meet these tests. In addition, a change in the tax status of our operating company or a subsidiary 

treated as a partnership or disregarded entity to a corporation might be treated as a taxable event. If so, we might 

incur a tax liability without any related cash payment. We believe our operating company and any subsidiary 

partnerships and limited liability companies are and will continue to be treated as partnerships or disregarded entities 

for U.S. federal income tax purposes.  

Allocations of Items of Income, Gain, Loss and Deduction.  A partnership agreement (or, in the case of a 

limited liability company treated as a partnership for U.S. federal income tax purposes, the limited liability company 

agreement) generally will determine the allocation of income and loss among partners. These allocations, however, 

will be disregarded for tax purposes if they do not comply with the provisions of Section 704(b) of the Code and the 

Treasury Regulations thereunder. Generally, Section 704(b) of the Code and the Treasury Regulations thereunder 

require that partnership allocations respect the economic arrangement of the partners. If an allocation of partnership 

income or loss does not comply with the requirements of Section 704(b) of the Code and the Treasury Regulations 

thereunder, the item subject to the allocation will be reallocated in accordance with the partners’ interests in the 

partnership. This reallocation will be determined by taking into account all of the facts and circumstances relating to 

the economic arrangement of the partners with respect to such item. The allocations of taxable income and loss of 

our operating company and any subsidiaries that are treated as partnerships for U.S. federal income tax purposes are 

intended to comply with the requirements of Section 704(b) of the Code and the Treasury Regulations thereunder. 

Tax Allocations With Respect to the Properties.  Under Section 704(c) of the Code, items of income, gain, 

loss and deduction attributable to appreciated or depreciated property that is contributed to a partnership in exchange 

for an interest in the partnership must be allocated in a manner so that the contributing partner is charged with the 

unrealized gain or benefits from the unrealized loss associated with the property at the time of the contribution. The 

amount of the unrealized gain or unrealized loss generally is equal to the difference between the fair market value or 

book value and the adjusted tax basis of the contributed property at the time of contribution (this difference is 

referred to as a book-tax difference), as adjusted from time to time. These allocations are solely for U.S. federal 

income tax purposes and do not affect the book capital accounts or other economic or legal arrangements among the 

partners. 

Our operating company may, from time to time, acquire interests in property in exchange for interests in 

our operating company. In that case, the tax basis of these property interests generally will carry over to our 

operating company, notwithstanding their different book (i.e., fair market) value. To the extent our operating 

company is treated as a partnership for income tax purposes, it will be required to allocate income and losses with 

respect to these properties in a manner consistent with Section 704(c) of the Code. Treasury Regulations issued 

under Section 704(c) of the Code provide partnerships with a choice of several methods of accounting for book-tax 

differences. Depending on the method we choose in connection with any particular contribution, the carryover basis 

of each of the contributed interests in the properties in the hands of our operating company (1) could cause us to be 

allocated lower amounts of depreciation deductions for tax purposes than would be allocated to us if any of the 

contributed properties were to have a tax basis equal to its respective fair market value at the time of the contribution 

and (2) could cause us to be allocated taxable gain in the event of a sale of such contributed interests or properties in 

excess of the economic or book income allocated to us as a result of such sale, with a corresponding benefit to the 

other members in our operating company. An allocation described in clause (2) above might cause us or the other 

members to recognize taxable income in excess of cash proceeds in the event of a sale or other disposition of 

property, which might adversely affect our ability to comply with the REIT distribution requirements. See the 

sections entitled “Material U.S. Federal Income Tax Considerations — Taxation of Our Company — Requirements 
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for Qualification as a REIT” and “Material U.S. Federal Income Tax Considerations — Taxation of Our Company 

— Annual Distribution Requirements.” 

Any property acquired by our operating company in a taxable transaction will initially have a tax basis 

equal to its fair market value, and Section 704(c) of the Code generally will not apply. 

Partnership Audit Rules.  The Bipartisan Budget Act of 2015 changed the rules applicable to U.S. federal 

income tax audits of partnerships. Under these rules, any audit adjustment to items of income, gain, loss, deduction, 

or credit of a partnership (and any partner’s distributive share thereof) is determined, and taxes, interest, or penalties 

attributable thereto are assessed and collected, at the partnership level. It is possible that these rules could result in 

partnerships in which we directly or indirectly invest, including our operating company, being required to pay 

additional taxes, interest and penalties as a result of an audit adjustment, and we, as a direct or indirect partner of 

these partnerships, could be required to bear the economic burden of those taxes, interest, and penalties even though 

we, as a REIT, may not otherwise have been required to pay additional corporate-level taxes as a result of the related 

audit adjustment. Investors are urged to consult their tax advisors with respect to these changes and their potential 

impact on their investment in our common stock. 

Material U.S. Federal Income Tax Consequences to Holders of Our Common Stock  

The following discussion is a summary of the material U.S. federal income tax consequences to you of 

purchasing, owning and disposing of our common stock. This discussion is limited to holders who hold our common 

stock as a “capital asset” within the meaning of Section 1221 of the Code (generally, property held for investment). 

This discussion does not address all U.S. federal income tax consequences relevant to a holder’s particular 

circumstances, including the alternative minimum tax. In addition, except where specifically noted, it does not 

address consequences relevant to holders subject to special rules, including, without limitation:  

• U.S. expatriates and former citizens or long-term residents of the United States; 

• U.S. holders (as defined below) whose functional currency is not the U.S. dollar; 

• persons holding our common stock as part of a hedge, straddle or other risk reduction strategy or as 

part of a conversion transaction or other integrated investment; 

• banks, insurance companies, and other financial institutions; 

• REITs or regulated investment companies; 

• brokers, dealers or traders in securities;  

• “controlled foreign corporations,” “passive foreign investment companies,” and corporations that 

accumulate earnings to avoid U.S. federal income tax;  

• S corporations, partnerships or other entities or arrangements treated as partnerships for U.S. federal 

income tax purposes (and investors therein);  

• tax-exempt organizations or governmental organizations; 

• persons subject to special tax accounting rules as a result of any item of gross income with respect to 

our common stock being taken into account in an applicable financial statement; 

• persons deemed to sell our common stock under the constructive sale provisions of the Code; and 

• persons who hold or receive our common stock pursuant to the exercise of any employee stock option 

or otherwise as compensation. 

THIS DISCUSSION IS FOR INFORMATIONAL PURPOSES ONLY AND IS NOT INTENDED AS 

TAX ADVICE. INVESTORS SHOULD CONSULT THEIR TAX ADVISORS WITH RESPECT TO THE 
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APPLICATION OF THE U.S. FEDERAL INCOME TAX LAWS TO THEIR PARTICULAR SITUATIONS 

AS WELL AS ANY TAX CONSEQUENCES OF THE PURCHASE, OWNERSHIP AND DISPOSITION OF 

OUR COMMON STOCK ARISING UNDER OTHER U.S. FEDERAL TAX LAWS (INCLUDING ESTATE 

AND GIFT TAX LAWS), UNDER THE LAWS OF ANY STATE, LOCAL OR NON-U.S. TAXING 

JURISDICTION OR UNDER ANY APPLICABLE TAX TREATY. 

For purposes of this discussion, a “U.S. holder” is a beneficial owner of our common stock that, for 

U.S. federal income tax purposes, is or is treated as:  

• an individual who is a citizen or resident of the United States; 

• a corporation created or organized under the laws of the United States, any state thereof, or the District 

of Columbia;  

• an estate, the income of which is subject to U.S. federal income tax regardless of its source; or  

• a trust that (1) is subject to the primary supervision of a U.S. court and the control of one or more 

“United States persons” (within the meaning of Section 7701(a)(30) of the Code) or (2) has a valid 

election in effect to be treated as a United States person for U.S. federal income tax purposes.  

For purposes of this discussion, a “non-U.S. holder” is any beneficial owner of our common stock that is 

neither a U.S. holder nor an entity treated as a partnership for U.S. federal income tax purposes.  

If an entity treated as a partnership for U.S. federal income tax purposes holds our common stock, the tax 

treatment of a partner in the partnership will depend on the status of the partner, the activities of the partnership and 

certain determinations made at the partner level. Accordingly, partnerships holding our common stock and the 

partners in such partnerships should consult their tax advisors regarding the U.S. federal income tax consequences to 

them.  

Taxation of Taxable U.S. Holders of Our Common Stock  

Distributions Generally.  Distributions out of our current or accumulated earnings and profits will be 

treated as dividends and, other than with respect to capital gain dividends and certain amounts which have 

previously been subject to corporate level tax, as discussed below, will be taxable to our taxable U.S. holders as 

ordinary income when actually or constructively received. See the section entitled “Material U.S. Federal Income 

Tax Considerations – Taxation of Taxable U.S. Holders of Our Common Stock – Tax Rates.” As long as we qualify 

as a REIT, these distributions will not be eligible for the dividends-received deduction in the case of U.S. holders 

that are corporations or, except to the extent described in the section entitled “Material U.S. Federal Income Tax 

Considerations – Taxation of Taxable U.S. Holders of Our Common Stock – Tax Rates,” the preferential rates on 

qualified dividend income applicable to non-corporate U.S. holders, including individuals. For purposes of 

determining whether distributions to holders of our capital stock are out of our current or accumulated earnings and 

profits, our earnings and profits will be allocated first to our outstanding preferred stock, if any, and then to our 

outstanding common stock.  

To the extent that we make distributions on our common stock in excess of our current and accumulated 

earnings and profits allocable to such stock, these distributions will be treated first as a tax-free return of capital to a 

U.S. holder to the extent of the U.S. holder’s adjusted tax basis in such shares of stock. This treatment will reduce 

the U.S. holder’s adjusted tax basis in such shares of stock by such amount, but not below zero. Distributions in 

excess of our current and accumulated earnings and profits and in excess of a U.S. holder’s adjusted tax basis in its 

shares will be taxable as capital gain. Such gain will be taxable as long-term capital gain if the shares have been held 

for more than one year. Dividends we declare in October, November, or December of any year and which are 

payable to a holder of record on a specified date in any of these months will be treated as both paid by us and 

received by the holder on December 31 of that year, provided we actually pay the dividend on or before January 31 

of the following year. U.S. holders may not include in their own income tax returns any of our net operating losses 

or capital losses. 
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U.S. holders that receive taxable stock distributions, including distributions partially payable in our 

common stock and partially payable in cash, would be required to include the full amount of the distribution (i.e., 

the cash and the stock portion) as a dividend (subject to limited exceptions) to the extent of our current and 

accumulated earnings and profits for U.S. federal income tax purposes, as described above. The amount of any 

distribution payable in our common stock generally is equal to the amount of cash that could have been received 

instead of the common stock. Depending on the circumstances of a U.S. holder, the tax on the distribution may 

exceed the amount of the distribution received in cash, in which case such U.S. holder would have to pay the tax 

using cash from other sources. If a U.S. holder sells the common stock it received in connection with a taxable stock 

distribution in order to pay this tax and the proceeds of such sale are less than the amount required to be included in 

income with respect to the stock portion of the distribution, such U.S. holder could have a capital loss with respect to 

the stock sale that could not be used to offset such income. A U.S. holder that receives common stock pursuant to 

such distribution generally has a tax basis in such common stock equal to the amount of cash that could have been 

received instead of such common stock as described above, and has a holding period in such common stock that 

begins on the day immediately following the payment date for the distribution. 

Capital Gain Dividends.  Dividends that we properly designate as capital gain dividends will be taxable to 

our taxable U.S. holders as a gain from the sale or disposition of a capital asset held for more than one year, to the 

extent that such gain does not exceed our actual net capital gain for the taxable year and may not exceed our 

dividends paid for the taxable year, including dividends paid the following year that are treated as paid in the current 

year. U.S. holders that are corporations may, however, be required to treat up to 20% of certain capital gain 

dividends as ordinary income. If we properly designate any portion of a dividend as a capital gain dividend, then, 

except as otherwise required by law, we presently intend to allocate a portion of the total capital gain dividends paid 

or made available to holders of all classes of our capital stock for the year to the holders of each class of our capital 

stock in proportion to the amount that our total dividends, as determined for U.S. federal income tax purposes, paid 

or made available to the holders of each such class of our capital stock for the year bears to the total dividends, as 

determined for U.S. federal income tax purposes, paid or made available to holders of all classes of our capital stock 

for the year. In addition, except as otherwise required by law, we will make a similar allocation with respect to any 

undistributed long-term capital gains which are to be included in our stockholders’ long-term capital gains, based on 

the allocation of the capital gain amount which would have resulted if those undistributed long-term capital gains 

had been distributed as “capital gain dividends” by us to our stockholders. 

Retention of Net Capital Gains.  We may elect to retain, rather than distribute as a capital gain dividend, 

all or a portion of our net capital gains. If we make this election, we would pay tax on our retained net capital gains. 

In addition, to the extent we so elect, our earnings and profits (determined for U.S. federal income tax purposes) 

would be adjusted accordingly, and a U.S. holder generally would:  

• include its pro rata share of our undistributed capital gain in computing its long-term capital gains in its 

U.S. federal income tax return for its taxable year in which the last day of our taxable year falls, 

subject to certain limitations as to the amount that is includable;  

• be deemed to have paid its share of the capital gains tax imposed on us on the designated amounts 

included in the U.S. holder’s income as long-term capital gain; 

• receive a credit or refund for the amount of tax deemed paid by it; 

• increase the adjusted tax basis of its common stock by the difference between the amount of includable 

gains and the tax deemed to have been paid by it; and  

• in the case of a U.S. holder that is a corporation, appropriately adjust its earnings and profits for the 

retained capital gains in accordance with Treasury Regulations to be promulgated by the IRS. 

Passive Activity Losses and Investment Interest Limitations.  Distributions we make and gain arising from 

the sale or exchange of our common stock by a U.S. holder will not be treated as passive activity income. As a 

result, U.S. holders generally will not be able to apply any “passive losses” against this income or gain. A 

U.S. holder generally may elect to treat capital gain dividends, capital gains from the disposition of our common 

stock and income designated as qualified dividend income, as described in the section entitled “Material U.S. 

Federal Income Tax Considerations – Taxation of Taxable U.S. Holders of Our Common Stock – Tax Rates,” as 
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investment income for purposes of computing the investment interest limitation, but in such case, the holder will be 

taxed at ordinary income rates on such amount. Other distributions made by us, to the extent they do not constitute a 

return of capital, generally will be treated as investment income for purposes of computing the investment interest 

limitation. 

Dispositions of Our Common Stock.  If a U.S. holder sells or disposes of shares of our common stock, it 

will recognize gain or loss for U.S. federal income tax purposes in an amount equal to the difference between the 

amount of cash and the fair market value of any property received on the sale or other disposition and the holder’s 

adjusted tax basis in the shares. This gain or loss, except as provided below, will be long-term capital gain or loss if 

the holder has held such common stock for more than one year. However, if a U.S. holder recognizes a loss upon the 

sale or other disposition of common stock that it has held for six months or less, after applying certain holding 

period rules, the loss recognized will be treated as a long-term capital loss to the extent the U.S. holder received 

distributions from us which were required to be treated as long-term capital gains. 

Tax Rates.  The maximum tax rate for non-corporate taxpayers for (1) long-term capital gains, including 

certain “capital gain dividends,” generally is 20% (although depending on the characteristics of the assets which 

produced these gains and on designations which we may make, certain capital gain dividends may be taxed at a 25% 

rate) and (2) “qualified dividend income” generally is 20%. In general, dividends payable by REITs are not eligible 

for the reduced tax rate on qualified dividend income, except to the extent that certain holding period requirements 

have been met and the REIT’s dividends are attributable to dividends received from taxable corporations (such as its 

taxable REIT subsidiaries) or to income that was subject to tax at the corporate/REIT level (for example, if the REIT 

distributed taxable income that it retained and paid tax on in the prior taxable year). Capital gain dividends will only 

be eligible for the rates described above to the extent that they are properly designated by the REIT as “capital gain 

dividends.” U.S. holders that are corporations may be required to treat up to 20% of some capital gain dividends as 

ordinary income. In addition, non-corporate U.S. holders, including individuals, generally may deduct up to 20% of 

dividends from a REIT, other than capital gain dividends and dividends treated as qualified dividend income, for 

taxable years beginning before January 1, 2026 for purposes of determining their U.S. federal income tax (but not 

for purposes of the 3.8% Medicare tax), subject to certain holding period requirements and other limitations. 

Taxation of Tax-Exempt Holders of Our Common Stock  

Dividend income from us and gain arising upon a sale of our common stock generally should not be 

unrelated business taxable income, or UBTI, to a tax-exempt holder, except as described below. This income or gain 

will be UBTI, however, to the extent a tax-exempt holder holds its shares as “debt-financed property” within the 

meaning of the Code. Generally, “debt-financed property” is property the acquisition or holding of which was 

financed through a borrowing by the tax-exempt holder.  

For tax-exempt holders that are social clubs, voluntary employee benefit associations or supplemental 

unemployment benefit trusts exempt from U.S. federal income taxation under Sections 501(c)(7), (c)(9) or (c)(17) of 

the Code, respectively, income from an investment in our shares will constitute UBTI unless the organization is able 

to properly claim a deduction for amounts set aside or placed in reserve for specific purposes so as to offset the 

income generated by its investment in our shares. These prospective investors should consult their tax advisors 

concerning these “set aside” and reserve requirements.  

Notwithstanding the above, however, a portion of the dividends paid by a “pension-held REIT” may be 

treated as UBTI as to certain trusts that hold more than 10%, by value, of the interests in the REIT. A REIT will not 

be a “pension-held REIT” if it is able to satisfy the “not closely held” requirement without relying on the 

“look-through” exception with respect to certain trusts or if such REIT is not “predominantly held” by “qualified 

trusts.” As a result of restrictions on ownership and transfer of our stock contained in our charter, we do not expect 

to be classified as a “pension-held REIT,” and as a result, the tax treatment described above should be inapplicable 

to our holders. However, because our common stock is (and, we anticipate, will continue to be) publicly traded, we 

cannot guarantee that this will always be the case.  

Taxation of Non-U.S. Holders of Our Common Stock  

The following discussion addresses the rules governing U.S. federal income taxation of the purchase, 

ownership and disposition of our common stock by non-U.S. holders. These rules are complex, and no attempt is 
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made herein to provide more than a brief summary of such rules. Accordingly, the discussion does not address all 

aspects of U.S. federal income taxation and does not address other federal, state, local or non-U.S. tax consequences 

that may be relevant to a non-U.S. holder in light of its particular circumstances. We urge non-U.S. holders to 

consult their tax advisors to determine the impact of U.S. federal, state, local and non-U.S. income and other tax 

laws and any applicable tax treaty on the purchase, ownership and disposition of shares of our common stock, 

including any reporting requirements.  

Distributions Generally.  Distributions (including any taxable stock distributions) that are neither 

attributable to gains from sales or exchanges by us of United States real property interests, or USRPIs, nor 

designated by us as capital gain dividends (except as described below) will be treated as dividends of ordinary 

income to the extent that they are made out of our current or accumulated earnings and profits. Such distributions 

ordinarily will be subject to withholding of U.S. federal income tax at a 30% rate or such lower rate as may be 

specified by an applicable income tax treaty, unless the distributions are treated as effectively connected with the 

conduct by the non-U.S. holder of a trade or business within the United States (and, if required by an applicable 

income tax treaty, the non-U.S. holder maintains a permanent establishment in the United States to which such 

dividends are attributable). Under certain treaties, however, lower withholding rates generally applicable to 

dividends do not apply to dividends from a REIT. Certain certification and disclosure requirements must be satisfied 

for a non-U.S. holder to be exempt from withholding under the effectively connected income exemption. Dividends 

that are treated as effectively connected with a U.S. trade or business generally will not be subject to withholding but 

will be subject to U.S. federal income tax on a net basis at the regular rates, in the same manner as dividends paid to 

U.S. holders are subject to U.S. federal income tax. Any such dividends received by a non-U.S. holder that is a 

corporation may also be subject to an additional branch profits tax at a 30% rate (applicable after deducting 

U.S. federal income taxes paid on such effectively connected income) or such lower rate as may be specified by an 

applicable income tax treaty. 

Except as otherwise provided below, we expect to withhold U.S. federal income tax at the rate of 30% on 

any distributions made to a non-U.S. holder unless:  

(1) a lower treaty rate applies and the non-U.S. holder furnishes an IRS Form W-8BEN or W-8BEN-E 

(or other applicable documentation) evidencing eligibility for that reduced treaty rate; or  

(2) the non-U.S. holder furnishes an IRS Form W-8ECI (or other applicable documentation) claiming 

that the distribution is income effectively connected with the non-U.S. holder’s trade or business.  

Distributions in excess of our current and accumulated earnings and profits will not be taxable to a 

non-U.S. holder to the extent that such distributions do not exceed the adjusted tax basis of the holder’s common 

stock, but rather will reduce the adjusted tax basis of such stock. To the extent that such distributions exceed the 

non-U.S. holder’s adjusted tax basis in such common stock, they generally will give rise to gain from the sale or 

exchange of such stock, the tax treatment of which is described below. However, such excess distributions may be 

treated as dividend income for certain non-U.S. holders. For withholding purposes, we expect to treat all 

distributions as made out of our current or accumulated earnings and profits. However, amounts withheld may be 

refundable if it is subsequently determined that the distribution was, in fact, in excess of our current and 

accumulated earnings and profits, provided that certain conditions are met.  

Capital Gain Dividends and Distributions Attributable to a Sale or Exchange of United States Real 

Property Interests.  Distributions to a non-U.S. holder that we properly designate as capital gain dividends, other 

than those arising from the disposition of a USRPI, generally should not be subject to U.S. federal income taxation, 

unless:  

(1) the investment in our common stock is treated as effectively connected with the conduct by the 

non-U.S. holder of a trade or business within the United States (and, if required by an applicable income tax treaty, 

the non-U.S. holder maintains a permanent establishment in the United States to which such dividends are 

attributable), in which case the non-U.S. holder will be subject to the same treatment as U.S. holders with respect to 

such gain, except that a non-U.S. holder that is a corporation may also be subject to a branch profits tax of up to 

30%, as discussed above; or  
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(2) the non-U.S. holder is a nonresident alien individual who is present in the United States for 183 

days or more during the taxable year and certain other conditions are met, in which case the non-U.S. holder will be 

subject to U.S. federal income tax at a rate of 30% on the non-U.S. holder’s capital gains (or such lower rate 

specified by an applicable income tax treaty), which may be offset by U.S. source capital losses of such 

non-U.S. holder (even though the individual is not considered a resident of the United States), provided the 

non-U.S. holder has timely filed U.S. federal income tax returns with respect to such losses.  

Pursuant to the Foreign Investment in Real Property Tax Act, or FIRPTA, distributions to a 

non-U.S. holder that are attributable to gain from sales or exchanges by us of USRPIs, whether or not designated as 

capital gain dividends, will cause the non-U.S. holder to be treated as recognizing such gain as income effectively 

connected with a U.S. trade or business. Non-U.S. holders generally would be taxed at the regular rates applicable to 

U.S. holders, subject to any applicable alternative minimum tax and a special alternative minimum tax in the case of 

nonresident alien individuals. We also will be required to withhold and to remit to the IRS 21% of any distribution 

to non-U.S. holders attributable to gain from sales or exchanges by us of USRPIs. Distributions subject to FIRPTA 

may also be subject to a 30% branch profits tax in the hands of a non-U.S. holder that is a corporation. The amount 

withheld is creditable against the non-U.S. holder’s U.S. federal income tax liability. However, any distribution with 

respect to any class of stock that is “regularly traded,” as defined by applicable Treasury Regulations, on an 

established securities market located in the United States is not subject to FIRPTA, and therefore, not subject to the 

21% U.S. withholding tax described above, if the non-U.S. holder did not own more than 10% of such class of stock 

at any time during the one-year period ending on the date of the distribution. Instead, such distributions generally 

will be treated as ordinary dividend distributions and subject to withholding in the manner described above with 

respect to ordinary dividends. In addition, distributions to certain non-U.S. publicly traded shareholders that meet 

certain record-keeping and other requirements, or qualified shareholders, are exempt from FIRPTA, except to the 

extent owners of such qualified shareholders that are not also qualified shareholders own, actually or constructively, 

more than 10% of our capital stock. Furthermore, distributions to “qualified foreign pension funds” or entities all of 

the interests of which are held by “qualified foreign pension funds” are exempt from FIRPTA. Non-U.S. holders 

should consult their tax advisors regarding the application of these rules.  

Retention of Net Capital Gains.  Although the law is not clear on the matter, it appears that amounts we 

designate as retained net capital gains in respect of our common stock should be treated with respect to non-

U.S. holders as actual distributions of capital gain dividends. Under this approach, the non-U.S. holders may be able 

to offset as a credit against their U.S. federal income tax liability their proportionate share of the tax paid by us on 

such retained net capital gains and to receive from the IRS a refund to the extent their proportionate share of such 

tax paid by us exceeds their actual U.S. federal income tax liability. If we were to designate any portion of our net 

capital gain as retained net capital gain, non-U.S. holders should consult their tax advisors regarding the taxation of 

such retained net capital gain. 

Sale of Our Common Stock.  Gain realized by a non-U.S. holder upon the sale, exchange or other taxable 

disposition of our common stock generally will not be subject to U.S. federal income tax unless such stock 

constitutes a USRPI. In general, stock of a domestic corporation that constitutes a “United States real property 

holding corporation,” or USRPHC, will constitute a USRPI. We believe that we will be a USRPHC. Our common 

stock will not, however, constitute a USRPI so long as we are a “domestically controlled qualified investment 

entity.” A “domestically controlled qualified investment entity” includes a REIT in which at all times during a five-

year testing period less than 50% in value of its stock is held directly or indirectly by non-United States persons, 

subject to certain rules. For purposes of determining whether a REIT is a “domestically controlled qualified 

investment entity,” a person who at all applicable times holds less than 5% of a class of stock that is “regularly 

traded” is treated as a United States person unless the REIT has actual knowledge that such person is not a United 

States person. We believe, but cannot guarantee, that we are a “domestically controlled qualified investment entity.” 

Because our common stock is (and, we anticipate, will continue to be) publicly traded, no assurance can be given 

that we will continue to be a “domestically controlled qualified investment entity.”  

Even if we do not qualify as a “domestically controlled qualified investment entity” at the time a 

non-U.S. holder sells our common stock, gain realized from the sale or other taxable disposition by a 

non-U.S. holder of such common stock would not be subject to U.S. federal income tax under FIRPTA as a sale of a 

USRPI if:  
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(1) our common stock is “regularly traded,” as defined by applicable Treasury Regulations, on an 

established securities market such as The Nasdaq Stock Market LLC; and  

(2) such non-U.S. holder owned, actually and constructively, 10% or less of our common stock 

throughout the shorter of the five-year period ending on the date of the sale or other taxable disposition or the 

non-U.S. holder’s holding period. 

In addition, dispositions of our common stock by qualified shareholders are exempt from FIRPTA, except 

to the extent owners of such qualified shares that are not also qualified shareholders own, actually or constructively, 

more than 10% of our capital stock. Furthermore, dispositions of our common stock by “qualified foreign pension 

funds” or entities all of the interests of which are held by “qualified foreign pension funds” are exempt from 

FIRPTA. Non-U.S. holders should consult their tax advisors regarding the application of these rules. 

Notwithstanding the foregoing, gain from the sale, exchange or other taxable disposition of our common 

stock not otherwise subject to FIRPTA will be taxable to a non-U.S. holder if either (a) the investment in our 

common stock is treated as effectively connected with the conduct by the non-U.S. holder of a trade or business 

within the United States (and, if required by an applicable income tax treaty, the non-U.S. holder maintains a 

permanent establishment in the United States to which such gain is attributable), in which case the non-U.S. holder 

will be subject to the same treatment as U.S. holders with respect to such gain, except that a non-U.S. holder that is a 

corporation may also be subject to the 30% branch profits tax (or such lower rate as may be specified by an 

applicable income tax treaty) on such gain, as adjusted for certain items, or (b) the non-U.S. holder is a nonresident 

alien individual who is present in the United States for 183 days or more during the taxable year and certain other 

conditions are met, in which case the non-U.S. holder will be subject to a 30% tax on the non-U.S. holder’s capital 

gains (or such lower rate specified by an applicable income tax treaty), which may be offset by U.S. source capital 

losses of the non-U.S. holder (even though the individual is not considered a resident of the United States), provided 

the non-U.S. holder has timely filed U.S. federal income tax returns with respect to such losses. In addition, even if 

we are a domestically controlled qualified investment entity, upon disposition of our common stock, a 

non-U.S. holder may be treated as having gain from the sale or other taxable disposition of a USRPI if the 

non-U.S. holder (1) disposes of such stock within a 30-day period preceding the ex-dividend date of a distribution, 

any portion of which, but for the disposition, would have been treated as gain from the sale or exchange of a USRPI 

and (2) acquires, or enters into a contract or option to acquire, or is deemed to acquire, other shares of that stock 

during the 61-day period beginning with the first day of the 30-day period described in clause (1), unless our 

common stock is “regularly traded” and the non-U.S. holder did not own more than 10% of our common stock at 

any time during the one-year period ending on the date of the distribution described in clause (1). 

If gain on the sale, exchange or other taxable disposition of our common stock were subject to taxation 

under FIRPTA, the non-U.S. holder would be required to file a U.S. federal income tax return and would be subject 

to regular U.S. federal income tax with respect to such gain in the same manner as a taxable U.S. holder (subject to 

any applicable alternative minimum tax and a special alternative minimum tax in the case of nonresident alien 

individuals). In addition, if the sale, exchange or other taxable disposition of our common stock were subject to 

taxation under FIRPTA, and if shares of our common stock were not “regularly traded” on an established securities 

market, the purchaser of such common stock generally would be required to withhold and remit to the IRS 15% of 

the purchase price. 

 Information Reporting and Backup Withholding 

 U.S. Holders.  A U.S. holder may be subject to information reporting and backup withholding when such 

holder receives payments on our common stock or proceeds from the sale or other taxable disposition of such stock. 

Certain U.S. holders are exempt from backup withholding, including corporations and certain tax-exempt 

organizations. A U.S. holder will be subject to backup withholding if such holder is not otherwise exempt and: 

• the holder fails to furnish the holder’s taxpayer identification number, which for an individual is 

ordinarily his or her social security number; 

• the holder furnishes an incorrect taxpayer identification number; 
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• the applicable withholding agent is notified by the IRS that the holder previously failed to properly 

report payments of interest or dividends; or 

• the holder fails to certify under penalties of perjury that the holder has furnished a correct taxpayer 

identification number and that the IRS has not notified the holder that the holder is subject to backup 

withholding. 

Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules 

may be allowed as a refund or a credit against a U.S. holder’s U.S. federal income tax liability, provided the required 

information is timely furnished to the IRS. U.S. holders should consult their tax advisors regarding their 

qualification for an exemption from backup withholding and the procedures for obtaining such an exemption. 

Non-U.S. Holders.  Payments of dividends on our common stock generally will not be subject to backup 

withholding, provided the applicable withholding agent does not have actual knowledge or reason to know the 

holder is a United States person and the holder either certifies its non-U.S. status, such as by furnishing a valid IRS 

Form W-8BEN, W-8BEN-E or W-8ECI, or otherwise establishes an exemption. However, information returns are 

required to be filed with the IRS in connection with any distributions on our common stock paid to the non-

U.S. holder, regardless of whether such distributions constitute a dividend or whether any tax was actually withheld. 

In addition, proceeds of the sale or other taxable disposition of such stock within the United States or conducted 

through certain U.S.-related brokers generally will not be subject to backup withholding or information reporting if 

the applicable withholding agent receives the certification described above and does not have actual knowledge or 

reason to know that such holder is a United States person or the holder otherwise establishes an exemption. Proceeds 

of a disposition of such stock conducted through a non-U.S. office of a non-U.S. broker generally will not be subject 

to backup withholding or information reporting. 

Copies of information returns that are filed with the IRS may also be made available under the provisions 

of an applicable treaty or agreement to the tax authorities of the country in which the non-U.S. holder resides or is 

established. 

Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules 

may be allowed as a refund or a credit against a non-U.S. holder’s U.S. federal income tax liability, provided the 

required information is timely furnished to the IRS. 

Medicare Contribution Tax on Unearned Income 

Certain U.S. holders that are individuals, estates or trusts are required to pay an additional 3.8% tax on, 

among other things, dividends on stock and capital gains from the sale or other disposition of stock, subject to 

certain limitations. U.S. holders should consult their tax advisors regarding the effect, if any, of these rules on their 

ownership and disposition of our common stock. 

Additional Withholding Tax on Payments Made to Foreign Accounts  

Withholding taxes may be imposed under Sections 1471 to 1474 of the Code (such sections commonly 

referred to as the Foreign Account Tax Compliance Act, or FATCA, on certain types of payments made to 

non-U.S. financial institutions and certain other non-U.S. entities. Specifically, a 30% withholding tax may be 

imposed on dividends on our common stock or (subject to the proposed Treasury Regulations discussed below) 

gross proceeds from the sale or other disposition of our common stock, in each case paid to a “foreign financial 

institution” or a “non-financial foreign entity” (each as defined in the Code), unless (1) the foreign financial 

institution undertakes certain diligence and reporting obligations, (2) the non-financial foreign entity either certifies 

it does not have any “substantial United States owners” (as defined in the Code) or furnishes identifying information 

regarding each substantial United States owner, or (3) the foreign financial institution or non-financial foreign entity 

otherwise qualifies for an exemption from these rules. If the payee is a foreign financial institution and is subject to 

the diligence and reporting requirements in clause (1) above, it must enter into an agreement with the 

U.S. Department of the Treasury requiring, among other things, that it undertake to identify accounts held by certain 

“specified United States persons” or “United States owned foreign entities” (each as defined in the Code), annually 

report certain information about such accounts, and withhold 30% on certain payments to non-compliant foreign 
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financial institutions and certain other account holders. Foreign financial institutions located in jurisdictions that 

have an intergovernmental agreement with the United States governing FATCA may be subject to different rules. 

Under the applicable Treasury Regulations and administrative guidance, withholding under FATCA 

generally applies to payments of dividends on our common stock. While withholding under FATCA would have 

applied also to payments of gross proceeds from the sale or other disposition of stock on or after January 1, 2019, 

proposed Treasury Regulations eliminate FATCA withholding on payments of gross proceeds entirely. Taxpayers 

generally may rely on these proposed Treasury Regulations until final Treasury Regulations are issued. Because we 

may not know the extent to which a distribution is a dividend for U.S. federal income tax purposes at the time it is 

made, for purposes of these withholding rules we may treat the entire distribution as a dividend.  

Prospective investors should consult their tax advisors regarding the potential application of withholding 

under FATCA to their investment in our common stock. 

Other Tax Consequences  

State, local and non-U.S. income tax laws may differ substantially from the corresponding U.S. federal 

income tax laws, and this discussion does not purport to describe any aspect of the tax laws of any state, local or 

non-U.S. jurisdiction, or any U.S. federal tax other than income tax. You should consult your tax advisor regarding 

the effect of state, local and non-U.S. tax laws with respect to our tax treatment as a REIT and on an investment in 

our common stock. 
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PLAN OF DISTRIBUTION 

We may sell the securities from time to time pursuant to underwritten public offerings, negotiated 

transactions, block trades or a combination of these methods or through underwriters or dealers, through agents 

and/or directly to one or more purchasers. The securities may be distributed from time to time in one or more 

transactions: 

• at a fixed price or prices, which may be changed; 

• at market prices prevailing at the time of sale; 

• at prices related to such prevailing market prices; or 

• at negotiated prices. 

Each time that we sell securities covered by this prospectus, we will provide a prospectus supplement or 

supplements that will describe the method of distribution and set forth the terms and conditions of the offering of 

such securities, including the offering price of the securities and the proceeds to us, if applicable. 

Offers to purchase the securities being offered by this prospectus may be solicited directly. Agents may 

also be designated to solicit offers to purchase the securities from time to time. Any agent involved in the offer or 

sale of our securities will be identified in a prospectus supplement. 

If a dealer is utilized in the sale of the securities being offered by this prospectus, the securities will be sold 

to the dealer, as principal. The dealer may then resell the securities to the public at varying prices to be determined 

by the dealer at the time of resale. 

If an underwriter is utilized in the sale of the securities being offered by this prospectus, an underwriting 

agreement will be executed with the underwriter at the time of sale and the name of any underwriter will be 

provided in the prospectus supplement that the underwriter will use to make resales of the securities to the public. In 

connection with the sale of the securities, we or the purchasers of securities for whom the underwriter may act as 

agent, may compensate the underwriter in the form of underwriting discounts or commissions. The underwriter may 

sell the securities to or through dealers, and those dealers may receive compensation in the form of discounts, 

concessions or commissions from the underwriters and/or commissions from the purchasers for which they may act 

as agent. Unless otherwise indicated in a prospectus supplement, an agent will be acting on a best efforts basis and a 

dealer will purchase securities as a principal, and may then resell the securities at varying prices to be determined by 

the dealer. 

Any compensation paid to underwriters, dealers or agents in connection with the offering of the securities, 

and any discounts, concessions or commissions allowed by underwriters to participating dealers will be provided in 

the applicable prospectus supplement. Underwriters, dealers and agents participating in the distribution of the 

securities may be deemed to be underwriters within the meaning of the Securities Act of 1933, as amended, or the 

Securities Act, and any discounts and commissions received by them and any profit realized by them on resale of the 

securities may be deemed to be underwriting discounts and commissions. We may enter into agreements to 

indemnify underwriters, dealers and agents against civil liabilities, including liabilities under the Securities Act, or 

to contribute to payments they may be required to make in respect thereof and to reimburse those persons for certain 

expenses. 

Any common stock will be listed on The Nasdaq Stock Market LLC, but any other securities may or may 

not be listed on a national securities exchange. To facilitate the offering of securities, certain persons participating in 

the offering may engage in transactions that stabilize, maintain or otherwise affect the price of the securities. This 

may include over-allotments or short sales of the securities, which involve the sale by persons participating in the 

offering of more securities than were sold to them. In these circumstances, these persons would cover such 

over-allotments or short positions by making purchases in the open market or by exercising their over-allotment 

option, if any. In addition, these persons may stabilize or maintain the price of the securities by bidding for or 

purchasing securities in the open market or by imposing penalty bids, whereby selling concessions allowed to 

dealers participating in the offering may be reclaimed if securities sold by them are repurchased in connection with 
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stabilization transactions. The effect of these transactions may be to stabilize or maintain the market price of the 

securities at a level above that which might otherwise prevail in the open market. These transactions may be 

discontinued at any time. 

We may engage in at the market offerings into an existing trading market in accordance with Rule 

415(a)(4) under the Securities Act. In addition, we may enter into derivative transactions with third parties, or sell 

securities not covered by this prospectus to third parties in privately negotiated transactions. If the applicable 

prospectus supplement so indicates, in connection with those derivatives, the third parties may sell securities 

covered by this prospectus and the applicable prospectus supplement, including in short sale transactions. If so, the 

third party may use securities pledged by us or borrowed from us or others to settle those sales or to close out any 

related open borrowings of stock, and may use securities received from us in settlement of those derivatives to close 

out any related open borrowings of stock. The third party in such sale transactions will be an underwriter and, if not 

identified in this prospectus, will be named in the applicable prospectus supplement (or a post-effective 

amendment). In addition, we may otherwise loan or pledge securities to a financial institution or other third party 

that in turn may sell the securities short using this prospectus and an applicable prospectus supplement. Such 

financial institution or other third party may transfer its economic short position to investors in our securities or in 

connection with a concurrent offering of other securities. 

The specific terms of any lock-up provisions in respect of any given offering will be described in the 

applicable prospectus supplement. 

In compliance with the guidelines of the Financial Industry Regulatory Authority, Inc., or FINRA, the 

maximum consideration or discount to be received by any FINRA member or independent broker dealer may not 

exceed 8% of the aggregate proceeds of the offering. 

The underwriters, dealers and agents may engage in transactions with us, or perform services for us, in the 

ordinary course of business for which they receive compensation. 
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LEGAL MATTERS 

Each of Venable LLP and Latham & Watkins LLP will pass upon certain legal matters relating to the 

issuance and sale of the securities offered hereby on behalf of INDUS Realty Trust, Inc. Additional legal matters 

may be passed upon for us or any underwriters, dealers or agents, by counsel that we will name in the applicable 

prospectus supplement. 
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EXPERTS 

The consolidated financial statements and the related consolidated financial statement schedules of INDUS 

Realty Trust, Inc. (f/k/a Griffin Industrial Realty, Inc.) as of November 30, 2019 and 2018 and for each of the years 

in the three-year period ended November 30, 2019 and the effectiveness of internal control over financial reporting 

as of November 30, 2019 incorporated in this Prospectus by reference from the INDUS Realty Trust, Inc. (f/k/a 

Griffin Industrial Realty, Inc.) Annual Report on Form 10-K for the year ended November 30, 2019 have been 

audited by RSM US LLP, an independent registered public accounting firm, as stated in their reports thereon, 

incorporated herein by reference, and have been incorporated in this Prospectus and Registration Statement in 

reliance upon such reports and upon the authority of such firm as experts in accounting and auditing. 

 



PART II 

INFORMATION NOT REQUIRED IN PROSPECTUS 

Item 14.  

Other Expenses of Issuance and Distribution 

The information set forth in Item 14 of the Initial Registration Statement is incorporated herein by 

reference.  

Item 15.  

Indemnification of Directors and Officers 

Maryland law permits a Maryland corporation to include in its charter a provision limiting the liability of 

its directors and officers to the corporation and its stockholders for money damages, except for liability resulting 

from (i) actual receipt of an improper benefit or profit in money, property or services or (ii) active and deliberate 

dishonesty that is established by a final judgment and that is material to the cause of action. Our charter contains a 

provision that eliminates the liability of our directors and officers to the maximum extent permitted by Maryland 

law. 

The MGCL requires the Company (unless our charter provides otherwise, which our charter does not) to 

indemnify a director or officer who has been successful, on the merits or otherwise, in the defense of any proceeding 

to which he or she is made a party by reason of his or her service in that capacity. The MGCL permits the Company 

to indemnify our present and former directors and officers, among others, against judgments, penalties, fines, 

settlements and reasonable expenses actually incurred by them in connection with any proceeding to which they 

may be made, or threatened to be made, a party by reason of their service in those or other capacities unless it is 

established that:  

• the act or omission of the director or officer was material to the matter giving rise to the proceeding 

and (i) was committed in bad faith or (ii) was the result of active and deliberate dishonesty; 

• the director or officer actually received an improper personal benefit in money, property or services; or 

• in the case of any criminal proceeding, the director or officer had reasonable cause to believe that the 

act or omission was unlawful.  

Under the MGCL, the Company may not indemnify a director or officer in a suit by the Company or in our 

right in which the director or officer was adjudged liable to the Company or in a suit in which the director or officer 

was adjudged liable on the basis that personal benefit was improperly received. A court may order indemnification if 

it determines that the director or officer is fairly and reasonably entitled to indemnification, even though the director 

or officer did not meet the prescribed standard of conduct or was adjudged liable on the basis that personal benefit 

was improperly received. However, indemnification for an adverse judgment in a suit by the Company or in our 

right, or for a judgment of liability on the basis that personal benefit was improperly received, is limited to expenses. 

In addition, the MGCL permits the Company to advance reasonable expenses to a director or officer upon 

our receipt of  

• a written affirmation by the director or officer of his or her good faith belief that he or she has met the 

standard of conduct necessary for indemnification by the Company; and  

• a written undertaking by or on behalf of the director or officer to repay the amount paid or reimbursed 

by the Company if it is ultimately determined that the director or officer did not meet standard of 

conduct. 
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Our charter authorizes the Company to obligate itself to the maximum extent permitted by Maryland law in 

effect from time to time, to indemnify and, without requiring a preliminary determination of the ultimate entitlement 

to indemnification, pay or reimburse reasonable expenses in advance of final disposition of a proceeding to:  

• any present or former director or officer who is made or threatened to be made a party to, or witness in, 

a proceeding by reason of his or her service in that capacity; and 

• any individual who, while a director or officer of the Company and at our request, serves or has served 

as a director, officer, partner, trustee, member, manager, trustee, employee or agent of another 

corporation, REIT, limited liability company, partnership, joint venture, trust, employee benefit plan or 

any other enterprise and who is made or threatened to be made a party to, or witness in, the proceeding 

by reason of his or her service in that capacity.  

Our charter also permits the Company to indemnify and advance expenses to any person who served a 

predecessor of the Company in any of the capacities described above and to any employee or agent of the Company 

or a predecessor of the Company.  

Our charter further provides, consistent with the MGCL, that the indemnification and payment or 

reimbursement of expenses provided in our charter shall not be deemed exclusive of or limit in any way other rights 

to which any person seeking indemnification or payment or reimbursement of expenses may be or may become 

entitled under any bylaw, resolution, insurance, agreement or otherwise.  

We have entered into indemnification agreements with our current directors and executive officers that 

provide for indemnification to the maximum extent permitted by Maryland law. 

We maintain a general liability insurance policy that covers certain liabilities of our directors and officers 

arising out of claims based on acts or omissions in their capacities as directors or officers. 

Item 16. 

 Exhibits 

A list of exhibits filed with this registration statement is set forth on the Exhibit Index and is incorporated 

herein by reference. 

Item 17.  

Undertakings 

 The undersigned registrant hereby undertakes: 

(1) To file, during any period in which offers or sales are being made, a post-effective 

amendment to this registration statement: 

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 

1933; 

(ii) To reflect in the prospectus any facts or events arising after the effective date of 

the registration statement (or the most recent post-effective amendment thereof) which, 

individually or in the aggregate, represent a fundamental change in the information set forth in the 

registration statement. Notwithstanding the foregoing, any increase or decrease in volume of 

securities offered (if the total dollar value of securities offered would not exceed that which was 

registered) and any deviation from the low or high end of the estimated maximum offering range 

may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, 

in the aggregate, the changes in volume and price represent no more than 20 percent change in the 

maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in the 

effective registration statement; and  
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(iii) To include any material information with respect to the plan of distribution not 

previously disclosed in the registration statement or any material change to such information in the 

registration statement; 

provided, however, that paragraphs (a)(1)(i), (a)(1)(ii), and (a)(1)(iii) above do not apply if the 

information required to be included in a post-effective amendment by those paragraphs is contained in 

reports filed with or furnished to the Commission by the registrant pursuant to section 13 or section 15(d) 

of the Securities Exchange Act of 1934 that are incorporated by reference in the registration statement, or is 

contained in a form of prospectus filed pursuant to Rule 424(b) that is a part of the registration statement. 

That, for the purpose of determining any liability under the Securities Act of 1933, each such 

post-effective amendment shall be deemed to be a new registration statement relating to the securities 

offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide 

offering thereof. 

To remove from registration by means of a post-effective amendment any of the securities being 

registered which remain unsold at the termination of the offering. 

That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser: 

(A) Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to 

be part of the registration statement as of the date the filed prospectus was deemed part of and 

included in the registration statement; and 

(B) Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as 

part of a registration statement in reliance on Rule 430B relating to an offering made pursuant to 

Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information required by 

section 10(a) of the Securities Act of 1933 shall be deemed to be part of and included in the 

registration statement as of the earlier of the date such form of prospectus is first used after 

effectiveness or the date of the first contract of sale of securities in the offering described in the 

prospectus. As provided in Rule 430B, for liability purposes of the issuer and any person that is at 

that date an underwriter, such date shall be deemed to be a new effective date of the registration 

statement relating to the securities in the registration statement to which that prospectus relates, 

and the offering of such securities at that time shall be deemed to be the initial bona fide offering 

thereof. Provided, however, that no statement made in a registration statement or prospectus that is 

part of the registration statement or made in a document incorporated or deemed incorporated by 

reference into the registration statement or prospectus that is part of the registration statement will, 

as to a purchaser with a time of contract of sale prior to such effective date, supersede or modify 

any statement that was made in the registration statement or prospectus that was part of the 

registration statement or made in any such document immediately prior to such effective date. 

That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to 

any purchaser in the initial distribution of the securities: 

The undersigned registrant undertakes that in a primary offering of securities of the undersigned 

registrant pursuant to this registration statement, regardless of the underwriting method used to sell the 

securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the 

following communications, the undersigned registrant will be a seller to the purchaser and will be 

considered to offer or sell such securities to such purchaser: 

(iv) Any preliminary prospectus or prospectus of the undersigned registrant relating 

to the offering required to be filed pursuant to Rule 424; 

(v) Any free writing prospectus relating to the offering prepared by or on behalf of 

the undersigned registrant or used or referred to by the undersigned registrant; 
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(vi)  The portion of any other free writing prospectus relating to the offering 

containing material information about the undersigned registrant or its securities provided by or on 

behalf of the undersigned registrant; and 

(vii) Any other communications that is an offer in the offering made by the 

undersigned registrant to the purchaser. 

The undersigned registrant hereby undertakes that, for purposes of determining any liability under the 

Securities Act of 1933, each filing of the registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the 

Securities Exchange Act of 1934 (and, where applicable, each filing of an employee benefit plan’s annual report 

pursuant to section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the registration 

statement shall be deemed to be a new registration statement relating to the securities offered therein, and the 

offering of such securities at that time shall be deemed to be the initial bona fide offering thereof. 

Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to 

directors, officers and controlling persons of the registrant pursuant to the foregoing provisions, or otherwise, the 

registrant has been advised that in the opinion of the Securities and Exchange Commission such indemnification is 

against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for 

indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a 

director, officer or controlling person of the registrant in the successful defense of any action, suit or proceeding) is 

asserted by such director, officer or controlling person in connection with the securities being registered, the 

registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a 

court of appropriate jurisdiction the question whether such indemnification by it is against public policy as 

expressed in the Securities Act and will be governed by the final adjudication of such issue. 
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EXHIBIT INDEX 
   

Exhibit 

Number  Description 

2.1 

 

Agreement and Plan of Merger, dated as of October 16, 2020, by and among the Company, Griffin DE 

and Griffin MD Sub (incorporated by reference to Exhibit 2.1 to the Company’s Current Report on 

Form 8-K12G3, filed with the SEC on January 4, 2021). 

3.1*  Articles of Amendment and Restatement of the Company, as amended.  

3.2 

 

Amended and Restated Bylaws of the Company (incorporated by reference to Exhibit 3.4 to the 

Company’s Current Report on Form 8-K12G3, filed with the SEC on January 4, 2021). 

4.1**  Form of Note. 

4.2**  Form of Deposit Agreement. 

4.3**  Form of Warrant. 

4.4**  Form of Warrant Agreement. 

4.5**  Form of Unit Agreement. 

5.1*  Opinion of Venable LLP. 

5.2*  Opinion of Latham & Watkins LLP.  

8.1*  Tax Opinion of Latham & Watkins LLP. 

23.1  Consent of Venable LLP (included in Exhibit 5.1). 

23.2  Consent of Latham & Watkins LLP (included in Exhibit 5.2). 

23.3*  Consent of RSM US LLP, independent registered public accounting firm.  

24.1  Powers of Attorney (incorporated by reference to the signature page hereto).  

 

 
 
 
* Filed herewith. 

** To be filed by amendment or incorporated by reference in connection with the offering of the securities. 

 

exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex21687a34f.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex21687a34f.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex21687a34f.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex21687a34f.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex21687a34f.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex21687a34f.htm
Exhibit:grif_Current%20Folio_S-3_Ex%203.1#Exhibit:grif_Current Folio_S-3_Ex 3.1
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex34f0713a1.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex34f0713a1.htm
exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex34f0713a1.htm#Exhibit:https://www.sec.gov/Archives/edgar/data/1037390/000103739021000003/grif-20201230ex34f0713a1.htm
Exhibit:grif_Current%20Folio_S-3_Ex%205.1#Exhibit:grif_Current Folio_S-3_Ex 5.1
Exhibit:grif_Current%20Folio_S-3_Ex%205.2#Exhibit:grif_Current Folio_S-3_Ex 5.2
Exhibit:grif_Current%20Folio_S-3_Ex%208.1#Exhibit:grif_Current Folio_S-3_Ex 8.1
Exhibit:grif_Current%20Folio_S-3_Ex%205.1#Exhibit:grif_Current Folio_S-3_Ex 5.1
Exhibit:grif_Current%20Folio_S-3_Ex%205.2#Exhibit:grif_Current Folio_S-3_Ex 5.2
Exhibit:grif_Current%20Folio_S-3_Ex%2023.3#Exhibit:grif_Current Folio_S-3_Ex 23.3
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SIGNATURES 

Pursuant to the requirements of the Securities Act, the registrant certifies that it has reasonable grounds to 

believe that it meets all of the requirements for filing on Form S-3 and has duly caused this Registration Statement to 

be signed on its behalf by the undersigned, thereunto duly authorized, in the city of New York, state of New York, on the 

4th day of January, 2021.  

 
   

  INDUS REALTY TRUST, INC. 

    

  By: /s/ Anthony J. Galici 

  Name: Anthony J. Galici 

  Title: Executive Vice President, Chief Financial Officer 

and Secretary 

 

POWER OF ATTORNEY 

 

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below hereby 

constitutes and appoints Anthony J. Galici, as his or her true and lawful attorney-in-fact and agent with full power of 

substitution and resubstitution, for him or her in any and all capacities, to sign any and all amendments to this 

Registration Statement (including post-effective amendments or any abbreviated registration statement and any 

amendments thereto filed pursuant to Rule 462(b) under the Securities Act, increasing the number of securities for 

which registration is sought), and to file the same, with all exhibits thereto and other documents in connection 

therewith, with the SEC, granting unto said attorney-in-fact, proxy, and agent full power and authority to do and 

perform each and every act and thing requisite and necessary to be done in connection therewith, as fully for all 

intents and purposes as he or she might or could do in person, hereby ratifying and confirming all that said 

attorney-in-fact, proxy and agent, or his substitute, may lawfully do or cause to be done by virtue hereof. 

Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the 

following persons in the capacities and on the dates indicated. 

Signature   Title   Date 

          

/s/ Michael S. Gamzon   Director, President and Chief Executive Officer 

(Principal Executive Officer) 

   January 4, 2021 

Michael S. Gamzon       

     

/s/ Anthony J. Galici    Executive Vice President, Chief Financial Officer 

and Secretary (Principal Financial Officer and 

Principal Accounting Officer) 

   January 4, 2021 

Anthony J. Galici       

     

/s/ Gordon F. DuGan 
 
Chairman of the Board of Directors   January 4, 2021 

Gordon F. DuGan     

     

/s/ David R. Bechtel 
 
Director   January 4, 2021 

David R. Bechtel     

     

/s/ Edgar M. Cullman, Jr.   Director   January 4, 2021 

Edgar M. Cullman, Jr.       

          

/s/ Frederick M. Danziger  Director   January 4, 2021 

Frederick M. Danziger  
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/s/ Jonathan P. May  Director   January 4, 2021 

Jonathan P. May  
 

 
 

          

/s/ Molly North  Director   January 4, 2021 

Molly North     

     

/s/ Amy Rose Silverman  Director   January 4, 2021 

Amy Rose Silverman     

     

/s/ Albert H. Small, Jr.  Director   January 4, 2021 

Albert H. Small, Jr.    

     

/s/ Ardevan Yaghoubi  Director   January 4, 2021 

Ardevan Yaghoubi  
 

 

     

 



 

 

Exhibit 3.1 

GRIFFIN INDUSTRIAL REALTY, INC. 

 

ARTICLES OF AMENDMENT 

 

  Griffin Industrial Realty, Inc., a Maryland corporation (the “Corporation”), hereby certifies to the 

State Department of Assessments and Taxation of Maryland that: 

  FIRST:  Article II of the charter of the Corporation (the “Charter”) is hereby amended to change the 

name of the Corporation to: 

 

INDUS Realty Trust, Inc. 

 

  SECOND:  The foregoing amendment to the Charter was approved by the Board of Directors of the 

Corporation and was limited to a change expressly authorized by Section 2-605(a)(1) of the Maryland General 

Corporation Law without action by the stockholders. 

 

  THIRD:  These Articles of Amendment shall become effective at 9:00 a.m., Eastern Time, on 

December 31, 2020. 

 

FOURTH:  The undersigned acknowledges these Articles of Amendment to be the corporate act of 

the Corporation and, as to all matters or facts required to be verified under oath, the undersigned acknowledges that, 

to the best of his knowledge, information and belief, these matters and facts are true in all material respects and that 

this statement is made under the penalties for perjury. 

 

[SIGNATURE PAGE FOLLOWS] 

 

    



 

 

IN WITNESS WHEREOF, the Corporation has caused these Articles of Amendment to be 

executed in its name and on its behalf by its President and Chief Executive Officer and attested by its Secretary this 

30th day of December 2020. 

 

ATTEST:     GRIFFIN INDUSTRIAL REALTY, INC.  

 

 

 

/s/ Anthony J. Galici_____________  By: /s/ Michael S. Gamzon_________________ 

Name:  Anthony J. Galici Name:  Michael S. Gamzon 

Title:  Secretary Title:  President and Chief Executive Officer 
  



 

 

GRIFFIN INDUSTRIAL MARYLAND, INC. 

 

ARTICLES OF AMENDMENT 

 

  Griffin Industrial Maryland, Inc., a Maryland corporation (the “Corporation”), hereby certifies to 

the State Department of Assessments and Taxation of Maryland that: 

  FIRST:  Article II of the charter of the Corporation (the “Charter”) is hereby amended to change the 

name of the Corporation to: 

 

Griffin Industrial Realty, Inc. 

 

  SECOND:  The foregoing amendment to the Charter was approved by the Board of Directors of the 

Corporation and was limited to a change expressly authorized by Section 2-605(a)(1) of the Maryland General 

Corporation Law without action by the stockholders. 

 

  THIRD:  These Articles of Amendment shall become effective at 12:05 p.m., Eastern Time, on 

December 30, 2020. 

 

FOURTH:  The undersigned acknowledges these Articles of Amendment to be the corporate act of 

the Corporation and, as to all matters or facts required to be verified under oath, the undersigned acknowledges that, 

to the best of his knowledge, information and belief, these matters and facts are true in all material respects and that 

this statement is made under the penalties for perjury. 

 

[SIGNATURE PAGE FOLLOWS] 

 

    



 

 

IN WITNESS WHEREOF, the Corporation has caused these Articles of Amendment to be 

executed in its name and on its behalf by its President and Chief Executive Officer and attested by its Secretary this 

30th day of December 2020. 

 

ATTEST:     GRIFFIN INDUSTRIAL MARYLAND, INC.  

 

 

 

/s/ Anthony J. Galici_____________  By: /s/ Michael S. Gamzon__________________ 

Name:  Anthony J. Galici Name:  Michael S. Gamzon 

Title:  Secretary Title:  President and Chief Executive Officer 

 

 

 

 

 

  



 

 

GRIFFIN INDUSTRIAL MARYLAND, INC. 

 

ARTICLES OF AMENDMENT AND RESTATEMENT 

 

 

  FIRST: Griffin Industrial Maryland, Inc., a Maryland corporation (the “Corporation”), desires to 

amend and restate its charter as currently in effect and as hereinafter amended. 

  SECOND: The following provisions are all the provisions of the charter currently in effect and as 

hereinafter amended: 

ARTICLE I 

INCORPORATOR 

  Hirsh M. Ament, whose address is c/o Venable LLP, Suite 900, 750 East Pratt Street, Baltimore, 

Maryland 21202, being at least 18 years of age, formed a corporation under the general laws of the State of Maryland 

on March 11, 2020. 

ARTICLE II 

NAME 

  The name of the corporation (the “Corporation”) is: 

Griffin Industrial Maryland, Inc. 

ARTICLE III 

PURPOSE 

 

  The purposes for which the Corporation is formed are to engage in any lawful act or activity 

(including, without limitation or obligation, engaging in business as a real estate investment trust under the Internal 

Revenue Code of 1986, as amended, or any successor statute (the “Code”)) for which corporations may be organized 

under the general laws of the State of Maryland as now or hereafter in force.  For purposes of the charter of the 

Corporation (the “Charter”), “REIT” means a real estate investment trust under Sections 856 through 860 of the Code 

or any successor provisions. 



 

 

ARTICLE IV 

 

PRINCIPAL OFFICE IN STATE AND RESIDENT AGENT 

 

  The address of the principal office of the Corporation in the State of Maryland is c/o The Corporation 

Trust Incorporated, 2405 York Road, Suite 201, Lutherville Timonium, Maryland 21093-2264.  The name and address 

of the resident agent of the Corporation in Maryland are The Corporation Trust Incorporated, 2405 York Road, Suite 

201, Lutherville Timonium, Maryland 21093-2264.  The resident agent is a Maryland corporation. 

ARTICLE V 

 

PROVISIONS FOR DEFINING, LIMITING 

AND REGULATING CERTAIN POWERS OF THE 

CORPORATION AND OF THE STOCKHOLDERS AND DIRECTORS 

 

  Section 5.1 Number of Directors.  The business and affairs of the Corporation shall be 

managed under the direction of the Board of Directors.  The number of directors of the Corporation currently is ten, 

which number may be increased or decreased only by the Board of Directors pursuant to the Bylaws of the Corporation 

(the “Bylaws”), but shall never be less than the minimum number required by the Maryland General Corporation Law 

(the “MGCL”).  The names of the directors who shall serve until the next annual meeting of stockholders and until 

their successors are duly elected and qualify are: 

David R. Bechtel 

Edgar M. Cullman, Jr. 

Frederick M. Danziger 

Gordon F. DuGan 

Michael S. Gamzon 

Jonathan P. May 

Molly North 

Amy Rose Silverman 

Albert H. Small, Jr. 

Ardevan Yaghoubi 

 

Any vacancy on the Board of Directors may be filled in the manner provided in the Bylaws.   



 

 

  The Corporation elects, effective at such time as it becomes eligible under Section 3-802 of the 

MGCL to make the election provided for under Section 3-804(c) of the MGCL, that, except as may be provided by 

the Board of Directors in setting the terms of any class or series of stock, any and all vacancies on the Board of 

Directors may be filled only by the affirmative vote of a majority of the directors remaining in office, even if the 

remaining directors do not constitute a quorum, and any director elected to fill a vacancy shall serve for the 

remainder of the full term of the directorship in which such vacancy occurred and until a successor is elected and 

qualifies. 

  Section 5.2 Extraordinary Actions.  Notwithstanding any provision of law requiring any 

action to be taken or approved by the affirmative vote of stockholders entitled to cast a greater proportion of votes, 

any such action shall be effective and valid if declared advisable by the Board of Directors and taken or approved by 

the affirmative vote of stockholders entitled to cast a majority of all the votes entitled to be cast on the matter. 

  Section 5.3 Authorization by Board of Stock Issuance.  The Board of Directors may authorize 

the issuance from time to time of shares of stock of the Corporation of any class or series, whether now or hereafter 

authorized, or securities or rights convertible into shares of its stock of any class or series, whether now or hereafter 

authorized, for such consideration as the Board of Directors may deem advisable (or without consideration in the case 

of a stock split or stock dividend or for the purpose of qualifying as a REIT under the Code), subject to such restrictions 

or limitations, if any, as may be set forth in the Charter or the Bylaws. 

  Section 5.4 Preemptive and Appraisal Rights.  Except as may be provided by the Board of 

Directors in setting the terms of classified or reclassified shares of stock pursuant to Section 6.4 or as may otherwise 

be provided by a contract approved by the Board of Directors, no holder of shares of stock of the Corporation shall, 

as such holder, have any preemptive right to purchase or subscribe for any additional shares of stock of the Corporation 

or any other security of the Corporation which it may issue or sell.  Holders of shares of stock shall not be entitled to 

exercise any rights of an objecting stockholder provided for under Title 3, Subtitle 2 of the MGCL or any successor 

statute unless the Board of Directors upon such terms and conditions as may be specified by the Board of Directors, 

determines that such rights apply, with respect to all or any shares of all or any classes or series of stock, to one or 

more transactions occurring after the date of such determination in connection with which holders of such shares 

would otherwise be entitled to exercise such rights. 



 

 

  Section 5.5 Indemnification and Advance of Expenses.  To the maximum extent permitted by 

Maryland law in effect from time to time, the Corporation shall indemnify and, without requiring a preliminary 

determination of the ultimate entitlement to indemnification, shall pay or reimburse reasonable expenses in advance 

of final disposition of a proceeding to (a) any individual who is a present or former director or officer of the 

Corporation and who is made or threatened to be made a party to, or witness in, the proceeding by reason of his or her 

service in that capacity and (b) any individual who, while a director or officer of the Corporation and at the request of 

the Corporation, serves or has served as a director, officer, partner, member, manager, trustee, employee or agent of 

another corporation, real estate investment trust, partnership, limited liability company, joint venture, trust, employee 

benefit plan or other enterprise and who is made or threatened to be made a party to, or witness in, the proceeding by 

reason of his or her service in that capacity, in either case, from and against any claim or liability to which such person 

may become subject or which such person may incur by reason of his or her service in such capacity.  The rights to 

indemnification and advance of expenses provided by the Charter shall vest immediately upon election of a director 

or officer.  The Corporation may, with the approval of the Board of Directors, provide such indemnification and 

advance of expenses to an individual who served a predecessor of the Corporation in any of the capacities described 

in (a) or (b) above and to any employee or agent of the Corporation or a predecessor of the Corporation.  The 

indemnification and payment or reimbursement of expenses provided in the Charter shall not be deemed exclusive of 

or limit in any way other rights to which any person seeking indemnification or payment or reimbursement of expenses 

may be or may become entitled under any bylaw, resolution, insurance, agreement or otherwise. 

  Neither the amendment nor repeal of this Section, nor the adoption or amendment of any other 

provision of the Charter or the Bylaws inconsistent with this Section, shall apply to or affect in any respect the 

applicability of the preceding paragraph with respect to any act or failure to act which occurred prior to such 

amendment, repeal or adoption. 

  Section 5.6 Determinations by Board.  The determination as to any of the following matters, 

made by or pursuant to the direction of the Board of Directors, shall be final and conclusive and shall be binding upon 

the Corporation and every holder of shares of its stock:  the amount of the net income of the Corporation for any 

period and the amount of assets at any time legally available for the payment of dividends, acquisition of its stock or 

the payment of other distributions on its stock; the amount of paid-in surplus, net assets, other surplus, cash flow, 

funds from operations, adjusted funds from operations, net profit, net assets in excess of capital, undivided profits or 



 

 

excess of profits over losses on sales of assets; the amount, purpose, time of creation, increase or decrease, alteration 

or cancellation of any reserves or charges and the propriety thereof (whether or not any obligation or liability for 

which such reserves or charges shall have been created shall have been set aside, paid or discharged); any interpretation 

or resolution of any ambiguity with respect to any provision of the Charter (including any of the terms, preferences, 

conversion or other rights, voting powers or rights, restrictions, limitations as to dividends or other distributions, 

qualifications or terms or conditions of redemption of any shares of any class or series of stock of the Corporation) or 

of the Bylaws; the number of shares of stock of any class or series of the Corporation; the fair value, or any sale, bid 

or asked price to be applied in determining the fair value, of any asset owned or held by the Corporation or of any 

shares of stock of the Corporation; any matter relating to the acquisition, holding and disposition of any assets by the 

Corporation; any interpretation of the terms and conditions of one or more agreements with any person, corporation, 

association, company, trust, partnership (limited or general) or other entity; the compensation of directors, officers, 

employees or agents of the Corporation; or any other matter relating to the business and affairs of the Corporation or 

required or permitted by applicable law, the Charter or Bylaws or otherwise to be determined by the Board of 

Directors. 

  Section 5.7 REIT Qualification.  If the Corporation elects to qualify for federal income tax 

treatment as a REIT, the Board of Directors shall use its reasonable best efforts to take such actions as are necessary 

or appropriate to preserve the status of the Corporation as a REIT; however, if the Board of Directors determines that 

it is no longer in the best interests of the Corporation to attempt to, or continue to, qualify as a REIT, the Board of 

Directors may revoke or otherwise terminate the Corporation’s REIT election pursuant to Section 856(g) of the Code.  

The Board of Directors, in its sole and absolute discretion, also may (a) determine that compliance with any restriction 

or limitation on stock ownership and transfers set forth in Article VII is no longer required for REIT qualification and 

(b) make any other determination or take any other action pursuant to Article VII. 

  Section 5.8 Removal of Directors.  Subject to the rights of holders of shares of one or more 

classes or series of Preferred Stock (as defined below) to elect or remove one or more directors, any director, or the 

entire Board of Directors, may be removed from office at any time, but only for cause and then only by the affirmative 

vote of a majority of the votes entitled to be cast generally in the election of directors.  For the purpose of this 

paragraph, “cause” shall mean, with respect to any particular director, (i) conviction of a felony, (ii) declaration of 

unsound mind by order of court, (iii) gross dereliction of duty, (iv) commission of any action involving moral turpitude 



 

 

or (v) commission of an action which constitutes intentional misconduct or a knowing violation of law if such action 

in either event results in either an improper substantial personal benefit or a material injury to the Corporation. 

ARTICLE VI 

STOCK 

  Section 6.1 Authorized Shares.  The Corporation has authority to issue 15,000,000 shares of 

stock, consisting of 10,000,000 shares of Common Stock, $0.01 par value per share (“Common Stock”), and 5,000,000 

shares of Preferred Stock, $0.01 par value per share (“Preferred Stock”).  The aggregate par value of all authorized 

shares of stock having par value is $150,000.  If shares of one class of stock are classified or reclassified into shares 

of another class of stock pursuant to Section 6.2, 6.3 or 6.4 of this Article VI, the number of authorized shares of the 

former class shall be automatically decreased and the number of shares of the latter class shall be automatically 

increased, in each case by the number of shares so classified or reclassified, so that the aggregate number of shares of 

stock of all classes that the Corporation has authority to issue shall not be more than the total number of shares of 

stock set forth in the first sentence of this paragraph.  The Board of Directors, with the approval of a majority of the 

entire Board and without any action by the stockholders of the Corporation, may amend the Charter from time to time 

to increase or decrease the aggregate number of shares of stock or the number of shares of stock of any class or series 

that the Corporation has authority to issue. 

  Section 6.2 Common Stock.  Subject to the provisions of Article VII and except as may 

otherwise be specified in the Charter, each share of Common Stock shall entitle the holder thereof to one vote.  The 

Board of Directors may reclassify any unissued shares of Common Stock from time to time into one or more classes 

or series of stock. 

  Section 6.3 Preferred Stock.  The Board of Directors may classify any unissued shares of 

Preferred Stock and reclassify any previously classified but unissued shares of Preferred Stock of any class or series 

from time to time into one or more classes or series of stock.  

  Section 6.4 Classified or Reclassified Shares.  Prior to the issuance of classified or reclassified 

shares of any class or series of stock, the Board of Directors by resolution shall:  (a) designate that class or series to 

distinguish it from all other classes and series of stock of the Corporation; (b) specify the number of shares to be 

included in the class or series; (c) set or change, subject to the provisions of Article VII and subject to the express 

terms of any class or series of stock of the Corporation outstanding at the time, the preferences, conversion or other 



 

 

rights, voting powers, restrictions, limitations as to dividends or other distributions, qualifications and terms and 

conditions of redemption for each class or series; and (d) cause the Corporation to file articles supplementary with the 

State Department of Assessments and Taxation of Maryland (the “SDAT”).  Any of the terms of any class or series 

of stock set or changed pursuant to clause (c) of this Section 6.4 may be made dependent upon facts or events 

ascertainable outside the Charter (including determinations by the Board of Directors or other facts or events within 

the control of the Corporation) and may vary among holders thereof, provided that the manner in which such facts, 

events or variations shall operate upon the terms of such class or series of stock is clearly and expressly set forth in 

the articles supplementary or other Charter document. 

  Section 6.5 Action by Stockholders.  Any action required or permitted to be taken at any 

meeting of stockholders may be taken without a meeting (a) if a unanimous consent setting forth the action is given 

in writing or by electronic transmission by each stockholder entitled to vote on the matter and filed with the minutes 

of the proceedings of the stockholders or (b) if the action is advised, and submitted to the stockholders for approval, 

by the Board of Directors and a consent in writing or by electronic transmission of stockholders entitled to cast not 

less than the minimum number of votes that would be necessary to authorize or take the action at a meeting of 

stockholders is delivered to the Corporation in accordance with the MGCL. The Corporation shall give notice of any 

action taken by less than unanimous consent to each stockholder not later than ten days after the effective time of such 

action. 

    Section 6.6 Charter and Bylaws.  The rights of all stockholders and the terms of all stock of 

the Corporation are subject to all of the provisions of the Charter and the Bylaws. 

  Section 6.7 Distributions.  Except as may otherwise be provided in the terms of any class or 

series of Preferred Stock, in determining whether a distribution is permitted under Maryland law, amounts that would 

be needed, if the Corporation were to be dissolved at the time of the distribution, to satisfy the preferential rights upon 

dissolution of stockholders whose preferential rights upon dissolution are superior to those receiving the distribution, 

shall not be added to the Corporation’s total liabilities.  



 

 

ARTICLE VII 

RESTRICTION ON TRANSFER AND OWNERSHIP OF SHARES 

 

  Section 7.1 Definitions.  For the purpose of this Article VII, the following terms shall have 

the following meanings: 

  Aggregate Stock Ownership Limit.  The term “Aggregate Stock Ownership Limit” shall mean 5.5% 

in value of the aggregate of the outstanding shares of Capital Stock, or such other percentage determined by the Board 

of Directors in accordance with Section 7.2.8 of the Charter, excluding any such outstanding Capital Stock that is not 

treated as outstanding for U.S. federal income tax purposes.   

  Beneficial Ownership.  The term “Beneficial Ownership” shall mean ownership of Capital Stock by 

a Person, whether the interest in the shares of Capital Stock is held directly or indirectly (including by a nominee), 

and shall include interests that are actually owned or would be treated as owned through the application of Section 

544 of the Code, as modified by Sections 856(h)(1)(B) and 856(h)(3) of the Code.  The terms “Beneficial Owner,” 

“Beneficially Owns” and “Beneficially Owned” shall have the correlative meanings. 

  Business Day.  The term “Business Day” shall mean any day, other than a Saturday or Sunday, that 

is neither a legal holiday nor a day on which banking institutions in New York City are authorized or required by law, 

regulation or executive order to close. 

  Capital Stock.  The term “Capital Stock” shall mean all classes or series of stock of the Corporation, 

including, without limitation, Common Stock and Preferred Stock. 

  Charitable Beneficiary.  The term “Charitable Beneficiary” shall mean one or more beneficiaries of 

the Trust as determined pursuant to Section 7.3.6, provided that each such organization must be described in Section 

501(c)(3) of the Code and contributions to each such organization must be eligible for deduction under each of 

Sections 170(b)(1)(A), 2055 and 2522 of the Code. 

  Common Stock Ownership Limit.  The term “Common Stock Ownership Limit” shall mean 5.5% 

(in value or in number of shares, whichever is more restrictive) of the aggregate of the outstanding shares of Common 

Stock of the Corporation, or such other percentage determined by the Board of Directors in accordance with Section 

7.2.8 of the Charter, excluding any such outstanding Common Stock that is not treated as outstanding for U.S. federal 

income tax purposes. 



 

 

  Constructive Ownership.  The term “Constructive Ownership” shall mean ownership of Capital 

Stock by a Person, whether the interest in the shares of Capital Stock is held directly or indirectly (including by a 

nominee), and shall include interests that are actually owned or would be treated as owned through the application of 

Section 318(a) of the Code, as modified by Section 856(d)(5) of the Code.  The terms “Constructive Owner,” 

“Constructively Owns” and “Constructively Owned” shall have the correlative meanings. 

  Excepted Holder.  The term “Excepted Holder” shall mean a stockholder of the Corporation for 

whom an Excepted Holder Limit is created by the Charter or by the Board of Directors pursuant to Section 7.2.7. 

  Excepted Holder Limit.  The term “Excepted Holder Limit” shall mean, provided that the affected 

Excepted Holder agrees to comply with the requirements established by the Board of Directors pursuant to Section 

7.2.7 and subject to adjustment pursuant to Section 7.2.7, the percentage limit established by the Board of Directors 

pursuant to Section 7.2.7. 

  Individual.  The term “Individual” means an individual, a trust qualified under Section 401(a) or 

501(c)(17) of the Code, a portion of a trust permanently set aside for or to be used exclusively for the purposes 

described in Section 642(c) of the Code, or a private foundation within the meaning of Section 509(a) of the Code, 

provided that, except as set forth in Section 856(h)(3)(A)(ii) of the Code, a trust described in Section 401(a) of the 

Code and exempt from tax under Section 501(a) of the Code shall be excluded from this definition. 

  Initial Date.  The term “Initial Date” shall mean the earlier of January 30, 2021 or such other date 

as determined by the Board of Directors in its discretion and set forth in a Certificate of Notice filed with, and accepted 

for record by, the SDAT.  

  Market Price.  The term “Market Price” on any date shall mean, with respect to any class or series 

of outstanding shares of Capital Stock, the Closing Price for such Capital Stock on such date.  The “Closing Price” on 

any date shall mean the last sale price for such Capital Stock, regular way, or, in case no such sale takes place on such 

day, the average of the closing bid and asked prices, regular way, for such Capital Stock, in either case as reported in 

the principal consolidated transaction reporting system with respect to securities listed or admitted to trading on the 

NASDAQ or, if such Capital Stock is not listed or admitted to trading on the NASDAQ, as reported on the principal 

consolidated transaction reporting system with respect to securities listed on the principal national securities exchange 

on which such Capital Stock is listed or admitted to trading or, if such Capital Stock is not listed or admitted to trading 

on any national securities exchange, the last quoted price, or, if not so quoted, the average of the high bid and low 



 

 

asked prices in the over-the-counter market, as reported by the principal automated quotation system that may then be 

in use or, if such Capital Stock is not quoted by any such organization, the average of the closing bid and asked prices 

as furnished by a professional market maker making a market in such Capital Stock selected by the Board of Directors 

or, in the event that no trading price is available for such Capital Stock, the fair market value of the Capital Stock, as 

determined by the Board of Directors.  

  NASDAQ.  The term “NASDAQ” shall mean the Nasdaq Stock Market. 

  Person.  The term “Person” shall mean an Individual, corporation, partnership, limited liability 

company, estate, trust, association, joint stock company or other entity and also includes a group as that term is used 

for purposes of Section 13(d)(3) of the Securities Exchange Act of 1934, as amended, and a group to which an 

Excepted Holder Limit applies. 

  Prohibited Owner.  The term “Prohibited Owner” shall mean, with respect to any purported Transfer, 

any Person who, but for the provisions of this Article VII, would Beneficially Own or Constructively Own shares of 

Capital Stock in violation of Section 7.2.1, and if appropriate in the context, shall also mean any Person who would 

have been the record owner of the shares that the Prohibited Owner would have so owned. 

  Restriction Termination Date.  The term “Restriction Termination Date” shall mean the first day 

after the Initial Date on which the Board of Directors determines pursuant to Section 5.7 of the Charter that it is no 

longer in the best interests of the Corporation to attempt to, or continue to, qualify as a REIT or that compliance with 

the restrictions and limitations on Beneficial Ownership, Constructive Ownership and Transfers of shares of Capital 

Stock set forth herein is no longer required in order for the Corporation to qualify as a REIT. 

  Transfer.  The term “Transfer” shall mean any issuance, sale, transfer, gift, assignment, devise or 

other disposition, as well as any other event that causes any Person to acquire, or change its level of, Beneficial 

Ownership or Constructive Ownership, or any agreement to take any such action or cause any such event, of Capital 

Stock or the right to vote or receive dividends on Capital Stock, including (a) the granting or exercise of any option 

(or any disposition of any option), (b) any disposition of any securities or rights convertible into or exchangeable for 

Capital Stock or any interest in Capital Stock or any exercise of any such conversion or exchange right and (c) 

Transfers of interests in other entities that result in changes in Beneficial Ownership or Constructive Ownership of 

Capital Stock; in each case, whether voluntary or involuntary, whether owned of record, Beneficially Owned or 



 

 

Constructively Owned and whether by operation of law or otherwise.  The terms “Transferring” and “Transferred” 

shall have the correlative meanings. 

  Trust.  The term “Trust” shall mean any trust provided for in Section 7.3.1. 

  Trustee.  The term “Trustee” shall mean the Person unaffiliated with the Corporation and a 

Prohibited Owner that is appointed by the Corporation to serve as trustee of the Trust. 

  Section 7.2 Capital Stock. 

   Section 7.2.1 Ownership Limitations.  During the period commencing on the Initial 

Date and prior to the Restriction Termination Date, but subject to Section 7.4: 

    (a) Basic Restrictions. 

     (i)  (1) No Person, other than an Excepted Holder, shall Beneficially Own 

or Constructively Own shares of Capital Stock in excess of the Aggregate Stock Ownership Limit, (2) no Person, 

other than an Excepted Holder, shall Beneficially Own or Constructively Own shares of Common Stock in excess of 

the Common Stock Ownership Limit and (3) no Excepted Holder shall Beneficially Own or Constructively Own 

shares of Capital Stock in excess of the Excepted Holder Limit for such Excepted Holder. 

     (ii)  No Person shall Beneficially Own or Constructively Own shares of 

Capital Stock to the extent that such Beneficial Ownership or Constructive Ownership of Capital Stock could result 

in the Corporation being “closely held” within the meaning of Section 856(h) of the Code (without regard to whether 

the ownership interest is held during the last half of a taxable year), or otherwise failing to qualify as a REIT (including, 

without limitation, Beneficial Ownership or Constructive Ownership that could result in the Corporation 

Constructively Owning an interest in a tenant that is described in Section 856(d)(2)(B) of the Code if the income 

derived by the Corporation from such tenant would cause the Corporation to fail to satisfy any of the gross income 

requirements of Section 856(c) of the Code), taking into account any other income of the Corporation that would not 

constitute qualifying income under such requirements. 

     (iii)  Any Transfer of shares of Capital Stock that, if effective, would 

result in the Capital Stock being beneficially owned by fewer than 100 Persons (determined under the principles of 

Section 856(a)(5) of the Code) shall be void ab initio, and the intended transferee shall acquire no rights in such shares 

of Capital Stock. 



 

 

    (b) Transfer in Trust.  If any Transfer of shares of Capital Stock occurs 

which, if effective, would result in any Person Beneficially Owning or Constructively Owning shares of Capital Stock 

in violation of Section 7.2.1(a)(i) or (ii), 

     (i)  then that number of shares of the Capital Stock the Beneficial 

Ownership or Constructive Ownership of which otherwise would cause such Person to violate Section 7.2.1(a)(i) or 

(ii) (rounded up to the nearest whole share) shall be automatically transferred to a Trust for the benefit of a Charitable 

Beneficiary, as described in Section 7.3, effective as of the close of business on the Business Day prior to the date of 

such Transfer, and such Person shall acquire no rights in such shares; or 

     (ii)  if the transfer to the Trust described in clause (i) of this sentence 

would not be effective for any reason to prevent the violation of Section 7.2.1(a)(i) or (ii), then the Transfer of that 

number of shares of Capital Stock that otherwise would cause any Person to violate Section 7.2.1(a)(i) or (ii) shall be 

void ab initio, and the intended transferee shall acquire no rights in such shares of Capital Stock. 

     (iii) In determining which shares of Capital Stock are to be 

transferred to a Trust in accordance with this Section 7.2.1(b) and Section 7.3 hereof, shares shall be so transferred to 

a Trust in such manner as minimizes the aggregate value of the shares that are transferred to the Trust (except as 

provided in Section 7.2.6) and, to the extent not inconsistent therewith, on a pro rata basis (unless otherwise determined 

by the Board of Directors in its sole and absolute discretion).   

     (iv) To the extent that, upon a transfer of shares of Capital Stock 

pursuant to this Section 7.2.1(b), a violation of any provision of this Article VII would nonetheless be continuing (for 

example where the ownership of shares of Capital Stock by a single Trust would result in the shares of Capital Stock 

being Beneficially Owned (determined under the principles of Section 856(a)(5) of the Code) by fewer than 100 

persons), then shares of Capital Stock shall be transferred to that number of Trusts, each having a distinct Trustee and 

a Charitable Beneficiary or Charitable Beneficiaries that are distinct from those of each other Trust, such that there is 

no violation of any provision of this Article VII. 

   Section 7.2.2 Remedies for Breach.  If the Board of Directors shall at any time 

determine that a Transfer or other event has taken place that results in a violation of Section 7.2.1 or that a Person 

intends to acquire or has attempted to acquire Beneficial Ownership or Constructive Ownership of any shares of 

Capital Stock in violation of Section 7.2.1 (whether or not such violation is intended), the Board of Directors shall 



 

 

take such action as it deems advisable, in its sole and absolute discretion, to refuse to give effect to or to prevent such 

Transfer or other event, including, without limitation, causing the Corporation to redeem shares, refusing to give effect 

to such Transfer on the books of the Corporation or instituting proceedings to enjoin such Transfer or other event; 

provided, however, that any Transfer or attempted Transfer or other event in violation of Section 7.2.1 shall 

automatically result in the transfer to the Trust described above, and, where applicable, such Transfer (or other event) 

shall be void ab initio as provided above irrespective of any action (or non-action) by the Board of Directors. 

   Section 7.2.3 Notice of Restricted Transfer.  Any Person who acquires or attempts or 

intends to acquire Beneficial Ownership or Constructive Ownership of shares of Capital Stock that will or may violate 

Section 7.2.1(a) or any Person who would have owned shares of Capital Stock that resulted in a transfer to the Trust 

pursuant to the provisions of Section 7.2.1(b) shall immediately give written notice to the Corporation of such event 

or, in the case of such a proposed or attempted transaction, give at least 15 days prior written notice, and shall provide 

to the Corporation such other information as the Corporation may request in order to determine the effect, if any, of 

such Transfer on the Corporation’s status as a REIT. 

   Section 7.2.4 Owners Required To Provide Information.  From the Initial Date and 

prior to the Restriction Termination Date: 

    (a) every owner of five percent or more (or such lower percentage as 

required by the Code or the Treasury Regulations promulgated thereunder) of the outstanding shares of such class of 

series of Capital Stock, within 30 days after the end of each taxable year, shall give written notice to the Corporation 

stating the name and address of such owner, the number of shares of Capital Stock Beneficially Owned and a 

description of the manner in which such shares are held.  Each such owner shall provide promptly to the Corporation 

such additional information as the Corporation may request in order to determine the effect, if any, of such Beneficial 

Ownership on the Corporation’s status as a REIT and to ensure compliance with the Aggregate Stock Ownership 

Limit and the Common Stock Ownership Limit; and 

    (b) each Person who is a Beneficial Owner or Constructive Owner of Capital 

Stock and each Person (including the stockholder of record) who is holding Capital Stock for a Beneficial Owner or 

Constructive Owner shall provide to the Corporation such information as the Corporation may request, in order to 

determine the Corporation’s status as a REIT and to comply with the requirements of any taxing authority or 

governmental authority or to determine such compliance. 



 

 

   Section 7.2.5 Remedies Not Limited.  Subject to Section 5.7 of the Charter, nothing 

contained in this Section 7.2 shall limit the authority of the Board of Directors to take such other action as it deems 

necessary or advisable to protect the Corporation or the interests of its stockholders in preserving the Corporation’s 

status as a REIT. 

   Section 7.2.6 Ambiguity.  In the case of an ambiguity in the application of any of the 

provisions of this Article VII, including Section 7.2, Section 7.3 or any definition contained in Section 7.1, or any 

defined term used in this Article VII but defined elsewhere in the Charter, the Board of Directors may determine the 

application of the provisions of this Section 7.2 or Section 7.3 or any such definition with respect to any situation 

based on the facts known to it.  In the event Section 7.2 or Section 7.3 requires an action by the Board of Directors 

and the Charter fails to provide specific guidance with respect to such action, the Board of Directors may determine 

the action to be taken so long as such action is not contrary to the provisions of Sections 7.1, 7.2 or 7.3.  Absent a 

decision to the contrary by the Board of Directors (which the Board of Directors may make in its sole and absolute 

discretion), if a Person would have (but for the remedies set forth in Section 7.2.2) acquired Beneficial Ownership or 

Constructive Ownership of Capital Stock in violation of Section 7.2.1, such remedies (as applicable) shall apply first 

to the shares of Capital Stock which, but for such remedies, would have been actually owned by such Person, and 

second to the shares of Capital Stock which, but for such remedies, would have been Beneficially Owned or 

Constructively Owned (but not actually owned) by such Person, pro rata among the Persons who actually own such 

shares of Capital Stock based upon the relative number of the shares of Capital Stock held by each such Person.   

   Section 7.2.7 Exceptions. 

    (a) Subject to Section 7.2.1(a)(ii), the Board of Directors, in its sole and 

absolute discretion, may exempt (prospectively or retroactively) a Person from the Aggregate Stock Ownership Limit 

and the Common Stock Ownership Limit, as the case may be, and may establish or increase an Excepted Holder Limit 

for such Person if: 

     (i) the Board of Directors determines, based on such representations and 

undertakings from such Person to the extent required by the Board of Directors and as are reasonably necessary for 

the Board of Directors to ascertain, that such exemption will not cause five or fewer Individuals to Beneficially Own 

more than 49% in value of the outstanding Capital Stock (taking into account the then-current Common Stock 



 

 

Ownership Limit and Aggregate Stock Ownership Limit, any then-existing Excepted Holder Limits, and the Excepted 

Holder Limit of such Person); 

     (ii) the Board of Directors determines that such Person does not and such 

Person represents that it will not Constructively Own an interest in a tenant of the Corporation (or a tenant of any 

entity owned or controlled by the Corporation) that would cause the Corporation to own, actually or Constructively, 

more than a 9.9% interest (as set forth in Section 856(d)(2)(B) of the Code) in such tenant and the Board of Directors 

obtains such representations and undertakings from such Person as the Board of Directors determines are reasonably 

necessary to ascertain this fact (for this purpose, a tenant from whom the Corporation (or an entity directly or indirectly 

owned, in whole or in part, or controlled by the Corporation) derives (and is expected to continue to derive) a 

sufficiently small amount of revenue such that, in the judgment of the Board of Directors, rent from such tenant would 

not adversely affect the Corporation’s ability to qualify as a REIT shall not be treated as a tenant of the Corporation); 

and  

     (iii) such Person agrees that any violation or attempted violation of such 

representations or undertakings (or other action which is contrary to the restrictions contained in Sections 7.2.1 through 

7.2.6) will result in such shares of Capital Stock being automatically transferred to a Trust in accordance with Sections 

7.2.1(b) and 7.3. 

    (b) Prior to granting any exception pursuant to Section 7.2.7(a), the Board 

of Directors may require a ruling from the Internal Revenue Service, or an opinion of counsel, in either case in form 

and substance satisfactory to the Board of Directors, in its sole and absolute discretion, as it may deem necessary or 

advisable in order to determine or ensure the Corporation’s status as a REIT.  Notwithstanding the receipt of any ruling 

or opinion, the Board of Directors may impose such conditions or restrictions as it deems appropriate in connection 

with granting such exception. 

    (c) Subject to Section 7.2.1(a)(ii), an underwriter which participates in a 

public offering, forward sale or a private placement of Capital Stock (or securities convertible into or exchangeable 

for Capital Stock) may Beneficially Own or Constructively Own shares of Capital Stock (or securities convertible into 

or exchangeable for Capital Stock) in excess of the Aggregate Stock Ownership Limit, the Common Stock Ownership 

Limit, or both such limits, but only to the extent necessary to facilitate such public offering, forward sale or private 

placement. 



 

 

    (d) The Board of Directors may only reduce the Excepted Holder 

Limit for an Excepted Holder: (1) with the written consent of such Excepted Holder at any time, or (2) pursuant to 

the terms and conditions of the agreements and undertakings entered into with such Excepted Holder in connection 

with the establishment of the Excepted Holder Limit for that Excepted Holder.  No Excepted Holder Limit shall be 

reduced to a percentage that is less than the Common Stock Ownership Limit or the Aggregate Stock Ownership 

Limit, as applicable. 

   Section 7.2.8 Increase or Decrease in Common Stock Ownership or Aggregate Stock 

Ownership Limits.  Subject to Section 7.2.1(a)(ii) and this Section 7.2.8, the Board of Directors may, in its sole and 

absolute discretion, from time to time increase or decrease the Common Stock Ownership Limit and the Aggregate 

Stock Ownership Limit for one or more Persons and increase or decrease the Common Stock Ownership Limit and 

the Aggregate Stock Ownership Limit for all other Persons.  No decreased Common Stock Ownership Limit or 

Aggregate Stock Ownership Limit will be effective for any Person whose percentage of ownership of Capital Stock 

is in excess of such decreased Common Stock Ownership Limit or Aggregate Stock Ownership Limit, as applicable, 

until such time as such Person’s percentage of ownership of Capital Stock equals or falls below the decreased Common 

Stock Ownership Limit or Aggregate Stock Ownership Limit, as applicable; provided, however, any further 

acquisition of Capital Stock or increased Beneficial Ownership or Constructive Ownership of shares of Capital Stock 

by any such Person (other than a Person for whom an exemption has been granted pursuant to Section 7.2.7(a) or an 

Excepted Holder) in excess of the Capital Stock Beneficially Owned or Constructively Owned by such person on the 

date the decreased Common Stock Ownership Limit or Aggregate Stock Ownership Limit, as applicable, became 

effective will be in violation of the Common Stock Ownership Limit or Aggregate Stock Ownership Limit.  No 

increase to the Common Stock Ownership Limit or Aggregate Stock Ownership Limit may be approved if the new 

Common Stock Ownership Limit and/or Aggregate Stock Ownership Limit (taking into account any then-existing 

Excepted Holder Limits) would allow five or fewer Individuals to Beneficially Own, in the aggregate more than 49% 

in value of the outstanding Capital Stock.  

   Section 7.2.9 Legend.  Each certificate for shares of Capital Stock, if certificated, shall 

bear substantially the following legend: 

  The shares represented by this certificate are subject to restrictions on Beneficial 

Ownership and Constructive Ownership and Transfer for the purpose, among 

others, of the Corporation’s maintenance of its status as a Real Estate Investment 



 

 

Trust under the Internal Revenue Code of 1986, as amended (the “Code”).  

Subject to certain further restrictions and except as expressly provided in the 

Corporation’s Charter, (i) no Person may Beneficially Own or Constructively 

Own shares of the Corporation’s Common Stock in excess of the Common Stock 

Ownership Limit unless such Person is an Excepted Holder (in which case the 

Excepted Holder Limit shall be applicable); (ii) no Person may Beneficially Own 

or Constructively Own shares of Capital Stock of the Corporation in excess of the 

Aggregate Stock Ownership Limit, unless such Person is an Excepted Holder (in 

which case the Excepted Holder Limit shall be applicable); (iii) no Person may 

Beneficially Own or Constructively Own Capital Stock that would result in the 

Corporation being “closely held” under Section 856(h) of the Code or otherwise 

cause the Corporation to fail to qualify as a REIT; and (iv) no Person may Transfer 

shares of Capital Stock if such Transfer would result in the Capital Stock of the 

Corporation being owned by fewer than 100 Persons.  Any Person who 

Beneficially Owns or Constructively Owns or attempts or intends to Beneficially 

Own or Constructively Own shares of Capital Stock which causes or will cause a 

Person to Beneficially Own or Constructively Own shares of Capital Stock in 

excess or in violation of the above limitations must immediately notify the 

Corporation or, in the case of such a proposed or attempted transaction, give at 

least 15 days prior written notice.  If any of the restrictions on Transfer or 

ownership provided in (i), (ii) or (iii) above are violated, the shares of Capital 

Stock in excess or in violation of the above limitations will be automatically 

transferred to a Trustee of a Trust for the benefit of one or more Charitable 

Beneficiaries.  In addition, the Corporation may redeem shares upon the terms and 

conditions specified by the Board of Directors in its sole and absolute discretion 

if the Board of Directors determines that ownership or a Transfer or other event 

may violate the restrictions described above.  Furthermore, if the ownership 

restrictions provided in (iv) above would be violated or upon the occurrence of 

certain events, attempted Transfers in violation of the restrictions described above 

may be void ab initio.  All capitalized terms in this legend have the meanings 

defined in the Charter of the Corporation, as the same may be amended from time 

to time, a copy of which, including the restrictions on transfer and ownership, will 

be furnished to each holder of shares of Capital Stock of the Corporation on 

request and without charge.  Requests for such a copy may be directed to the 

Secretary of the Corporation at its Principal Office.   

 

   Instead of the foregoing legend, the certificate or any notice in lieu of a certificate may 

state that the Corporation will furnish a full statement about certain restrictions on ownership and transfer of the shares 

to a stockholder on request and without charge. 

  Section 7.3 Transfer of Capital Stock in Trust. 

   Section 7.3.1 Ownership in Trust.  Upon any purported Transfer or other event 

described in Section 7.2.1(b) that would result in a transfer of shares of Capital Stock to a Trust, such shares of Capital 

Stock shall be deemed to have been transferred to the Trustee as trustee of a Trust for the exclusive benefit of one or 

more Charitable Beneficiaries.  Such transfer to the Trustee shall be deemed to be effective as of the close of business 

on the Business Day prior to the purported Transfer or other event that results in the transfer to the Trust pursuant to 

Section 7.2.1(b).  The Trustee shall be appointed by the Corporation and shall be a Person unaffiliated with the 



 

 

Corporation and any Prohibited Owner.  Each Charitable Beneficiary shall be designated by the Corporation as 

provided in Section 7.3.6. 

   Section 7.3.2 Status of Shares Held by the Trustee.  Shares of Capital Stock held by 

the Trustee shall be issued and outstanding shares of Capital Stock of the Corporation.  The Prohibited Owner shall 

have no rights in the shares held by the Trustee.  The Prohibited Owner shall not benefit economically from ownership 

of any shares held in trust by the Trustee, shall have no rights to dividends or other distributions and shall not possess 

any rights to vote or other rights attributable to the shares held in the Trust. 

   Section 7.3.3 Dividend and Voting Rights.  The Trustee shall have all voting rights 

and rights to dividends or other distributions with respect to shares of Capital Stock held in the Trust, which rights 

shall be exercised for the exclusive benefit of the Charitable Beneficiary.  Any dividend or other distribution paid 

prior to the discovery by the Corporation that the shares of Capital Stock have been transferred to the Trustee shall be 

paid by the recipient of such dividend or other distribution to the Trustee upon demand and any dividend or other 

distribution authorized but unpaid shall be paid when due to the Trustee.  Any dividend or other distribution so paid 

to the Trustee shall be held in trust for the Charitable Beneficiary.  The Prohibited Owner shall have no voting rights 

with respect to shares of Capital Stock held in the Trust and, subject to Maryland law, effective as of the date that the 

shares of Capital Stock have been transferred to the Trust, the Trustee shall have the authority (at the Trustee’s sole 

and absolute discretion) (i) to rescind as void any vote cast by a Prohibited Owner prior to the discovery by the 

Corporation that the shares of Capital Stock have been transferred to the Trust and (ii) to recast such vote in accordance 

with the desires of the Trustee acting for the benefit of the Charitable Beneficiary; provided, however, that if the 

Corporation has already taken irreversible corporate action, then the Trustee shall not have the authority to rescind 

and recast such vote.  Notwithstanding the provisions of this Article VII, until the Corporation has received notification 

that shares of Capital Stock have been transferred into a Trust, the Corporation shall be entitled to rely on its stock 

transfer and other stockholder records for purposes of preparing lists of stockholders entitled to vote at meetings, 

determining the validity and authority of proxies and otherwise conducting votes and determining the other rights of 

stockholders. 

   Section 7.3.4 Sale of Shares by Trustee.  Within 20 days of receiving notice from the 

Corporation that shares of Capital Stock have been transferred to the Trust, the Trustee of the Trust shall sell the shares 

held in the Trust to a person, designated by the Trustee, whose ownership of the shares will not violate the ownership 



 

 

limitations set forth in Section 7.2.1(a).  Upon such sale, the interest of the Charitable Beneficiary in the shares sold 

shall terminate and the Trustee shall distribute the net proceeds of the sale to the Prohibited Owner and to the 

Charitable Beneficiary as provided in this Section 7.3.4.  The Prohibited Owner shall receive the lesser of (1) the price 

paid by the Prohibited Owner for the shares or, if the Prohibited Owner did not give value for the shares in connection 

with the event causing the shares to be held in the Trust (e.g., in the case of a gift, devise or other such transaction), 

the Market Price of the shares on the day of the event causing the shares to be held in the Trust and (2) the price per 

share received by the Trustee (net of any commissions and other expenses of sale) from the sale or other disposition 

of the shares held in the Trust.  The Trustee may reduce the amount payable to the Prohibited Owner by the amount 

of dividends and other distributions which have been paid to the Prohibited Owner and are owed by the Prohibited 

Owner to the Trustee pursuant to Section 7.3.3 of this Article VII.  Any net sales proceeds in excess of the amount 

payable to the Prohibited Owner shall be immediately paid to the Charitable Beneficiary.  If, prior to the discovery by 

the Corporation that shares of Capital Stock have been transferred to the Trustee, such shares are sold by a Prohibited 

Owner, then (i) such shares shall be deemed to have been sold on behalf of the Trust and (ii) to the extent that the 

Prohibited Owner received an amount for such shares that exceeds the amount that such Prohibited Owner was entitled 

to receive pursuant to this Section 7.3.4, such excess shall be paid to the Trustee upon demand. 

   Section 7.3.5 Purchase Right in Stock Transferred to the Trustee.  Shares of Capital 

Stock transferred to the Trustee shall be deemed to have been offered for sale to the Corporation, or its designee, at a 

price per share equal to the lesser of (i) the price per share in the transaction that resulted in such transfer to the Trust 

(or, in the case of a devise, gift or other transaction, the Market Price at the time of such devise, gift or other transaction) 

and (ii) the Market Price on the date the Corporation, or its designee, accepts such offer.  The Corporation may reduce 

the amount payable to the Prohibited Owner by the amount of dividends and other distributions that has been paid to 

the Prohibited Owner and is owed by the Prohibited Owner to the Trustee pursuant to Section 7.3.3 of this Article VII.  

The Corporation may pay the amount of such reduction to the Trustee for the benefit of the Charitable Beneficiary.  

The Corporation shall have the right to accept such offer until the Trustee has sold the shares held in the Trust pursuant 

to Section 7.3.4.  Upon such a sale to the Corporation, the interest of the Charitable Beneficiary in the shares sold shall 

terminate and the Trustee shall distribute the net proceeds of the sale to the Prohibited Owner. 

   Section 7.3.6 Designation of Charitable Beneficiaries.  By written notice to the 

Trustee, the Corporation shall designate one or more nonprofit organizations to be the Charitable Beneficiary or 



 

 

Charitable Beneficiaries of the interest in the Trust such that (i) the shares of Capital Stock held in the Trust would 

not violate the restrictions set forth in Section 7.2.1(a) in the hands of such Charitable Beneficiary or Charitable 

Beneficiaries and (ii) each such organization must be described in Section 501(c)(3) of the Code and contributions to 

each such organization must be eligible for deduction under each of Sections 170(b)(1)(A), 2055 and 2522 of the 

Code.  Neither the failure of the Corporation to make such designation nor the failure of the Corporation to appoint 

the Trustee before the automatic transfer provided in Section 7.2.1(b) shall make such transfer ineffective, provided 

that the Corporation thereafter makes such designation and appointment. 

  Section 7.4 NASDAQ Transactions.  Nothing in this Article VII shall preclude the settlement 

of any transaction entered into through the facilities of the NASDAQ or any other national securities exchange or 

automated inter-dealer quotation system.  The fact that the settlement of any transaction occurs shall not negate the 

effect of any other provision of this Article VII and any transferee in such a transaction shall be subject to all of the 

provisions and limitations set forth in this Article VII. 

  Section 7.5 Enforcement. The Corporation is authorized specifically to seek equitable relief, 

including injunctive relief, to enforce the provisions of this Article VII. 

  Section 7.6 Non-Waiver.  No delay or failure on the part of the Corporation or the Board of 

Directors in exercising any right hereunder shall operate as a waiver of any right of the Corporation or the Board of 

Directors, as the case may be, except to the extent specifically waived in writing. 

  Section 7.7 Severability.  If any provision of this Article VII or any application of any such 

provision is determined to be invalid by any federal or state court having jurisdiction over the issues, the validity of 

the remaining provision shall not be affected and other applications of such provisions shall be affected only to the 

extent necessary to comply with the determination of such court. 

ARTICLE VIII 

AMENDMENTS 

  The Corporation reserves the right from time to time to make any amendment to the Charter, now 

or hereafter authorized by law, including any amendment altering the terms or contract rights, as expressly set forth 

in the Charter, of any shares of outstanding stock.  All rights and powers conferred by the Charter on stockholders, 

directors and officers are granted subject to this reservation.  Except for those amendments permitted to be made 

without stockholder approval under Maryland law or by specific provision in the Charter, any amendment to the 



 

 

Charter shall be valid only if declared advisable by the Board of Directors and approved by the affirmative vote of 

stockholders entitled to cast a majority of all the votes entitled to be cast on the matter.   

ARTICLE IX 

LIMITATION OF LIABILITY 

 

  To the maximum extent that Maryland law in effect from time to time permits limitation of the 

liability of directors and officers of a corporation, no present or former director or officer of the Corporation shall be 

liable to the Corporation or its stockholders for money damages.  Neither the amendment nor repeal of this Article IX, 

nor the adoption or amendment of any other provision of the Charter or Bylaws inconsistent with this Article IX, shall 

apply to or affect in any respect the applicability of the preceding sentence with respect to any act or failure to act 

which occurred prior to such amendment, repeal or adoption. 

  THIRD:  The amendment to and restatement of the charter as hereinabove set forth have been duly 

advised by the Board of Directors and approved by the stockholders of the Corporation as required by law. 

  FOURTH:  The current address of the principal office of the Corporation is as set forth in Article 

IV of the foregoing amendment and restatement of the charter. 

  FIFTH:  The name and address of the Corporation’s current resident agent are as set forth in Article 

IV of the foregoing amendment and restatement of the charter. 

  SIXTH:  The number of directors of the Corporation and the names of those currently in office are 

as set forth in Article V of the foregoing amendment and restatement of the charter. 

  SEVENTH: The total number of shares of stock which the Corporation had authority to issue 

immediately prior to this amendment and restatement was 1,000 shares of Common Stock, $0.01 par value per share.  

The aggregate par value of all shares of stock having par value was $10.00.  

  EIGHTH:  The total number of shares of stock which the Corporation has authority to issue pursuant 

to the foregoing amendment and restatement of the charter is 15,000,000, consisting of 10,000,000 shares of Common 

Stock, $0.01 par value per share, and 5,000,000 shares of Preferred Stock, $0.01 par value per share.  The aggregate 

par value of all authorized shares of stock having par value is $150,000. 

  NINTH:  These Articles of Amendment and Restatement shall become effective at 12:00 p.m., 

Eastern Time, on December 30, 2020. 



 

 

  TENTH:  The undersigned officer acknowledges these Articles of Amendment and Restatement to 

be the corporate act of the Corporation and as to all matters or facts required to be verified under oath, the undersigned 

officer acknowledges that, to the best of his knowledge, information and belief, these matters and facts are true in all 

material respects and that this statement is made under the penalties for perjury. 

[SIGNATURE PAGE FOLLOWS] 



 

 

  IN WITNESS WHEREOF, the Corporation has caused these Articles of Amendment and 

Restatement to be signed in its name and on its behalf by its President and Chief Executive Officer and attested to by 

its Secretary on this 30th day of December, 2020. 

 

ATTEST: GRIFFIN INDUSTRIAL MARYLAND, INC.  

/s/ Anthony J. Galici_______________________ By: /s/ Michael S. Gamzon______________________ 

Secretary        President 

 
 

 

 

 

 



 
 

 

Exhibit 5.1 

[LETTERHEAD OF VENABLE LLP] 

 

  

January 4, 2021 

 

INDUS Realty Trust, Inc. 

641 Lexington Avenue 

New York, New York 10022 

  

Re: Registration Statement on Form S-3 

 

Ladies and Gentlemen: 

 

We have served as Maryland counsel to INDUS Realty Trust, Inc., a Maryland 

corporation (the “Company”), in connection with certain matters of Maryland law arising out of 

the registration by the Company of the following securities having an indeterminate aggregate 

public offering price (collectively, the “Securities”): (a) shares of common stock, $0.01 par value 

per share (“Common Stock”), of the Company; (b) shares of preferred stock, $0.01 par value per 

share (“Preferred Stock”), of the Company; (c) depositary shares representing fractional interests 

in shares of Preferred Stock (the “Depositary Shares”); (d) warrants to purchase shares of 

Common Stock or shares of Preferred Stock (“Warrants”); and (e) units comprised of two or 

more types of Securities of the Company (“Units”), each covered by the Registration Statement 

on Form S-3, and all amendments thereto (the “Registration Statement”), as filed with the U.S. 

Securities and Exchange Commission (the “Commission”) by the Company on or about the date 

hereof under the Securities Act of 1933, as amended (the “1933 Act”).    

 

In connection with our representation of the Company, and as a basis for the 

opinion hereinafter set forth, we have examined originals, or copies certified or otherwise 

identified to our satisfaction, of the following documents (hereinafter collectively referred to as 

the “Documents”): 

 

1. The Registration Statement, and the related form of prospectus contained 

therein, in the form in which it was transmitted to the Commission under the 1933 Act; 

 

2. The charter of the Company (the “Charter”), certified by the State 

Department of Assessments and Taxation of Maryland (the “SDAT”); 

 

3. The Amended and Restated Bylaws (the “Bylaws”) of the Company, 

certified as of the date hereof by an officer of the Company; 

 

4. A certificate of the SDAT as to the good standing of the Company, dated 

as of a recent date; 

 

5. Resolutions adopted by the Board of Directors of the Company (the 

“Board”), or a duly authorized committee thereof, relating to the registration of the Securities 

(the “Resolutions”), certified as of the date hereof by an officer of the Company; 
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6. A certificate executed by an officer of the Company, dated as of the date 

hereof; and 

 

7. Such other documents and matters as we have deemed necessary or 

appropriate to express the opinion set forth below, subject to the assumptions, limitations and 

qualifications stated herein. 

 

In expressing the opinion set forth below, we have assumed the following: 

 

1. Each individual executing any of the Documents, whether on behalf of 

such individual or another person, is legally competent to do so. 

 

2. Each individual executing any of the Documents on behalf of a party 

(other than the Company) is duly authorized to do so. 

 

3. Each of the parties (other than the Company) executing any of the 

Documents has duly and validly executed and delivered each of the Documents to which such 

party is a signatory, and such party’s obligations set forth therein are legal, valid and binding and 

are enforceable in accordance with all stated terms. 

 

4. All Documents submitted to us as originals are authentic.  The form and 

content of all Documents submitted to us as unexecuted drafts do not differ in any respect 

relevant to this opinion from the form and content of such Documents as executed and delivered.  

All Documents submitted to us as certified or photostatic copies conform to the original 

documents.  All signatures on all Documents are genuine.  All public records reviewed or relied 

upon by us or on our behalf are true and complete.  All representations, warranties, statements 

and information contained in the Documents are true and complete.  There has been no oral or 

written modification of or amendment to any of the Documents, and there has been no waiver of 

any provision of any of the Documents, by action or omission of the parties or otherwise. 

 

5. The issuance, and certain terms, of the Securities to be issued by the 

Company from time to time will be authorized and approved by the Board, or a duly authorized 

committee thereof, in accordance with and not in violation of the Maryland General Corporation 

Law, the Charter, the Bylaws and the Resolutions and, with respect to Preferred Securities (as 

defined below), Articles Supplementary classifying and designating the number of shares and the 

terms of any class or series of Preferred Stock (the “Articles Supplementary”) to be issued by the 

Company will be filed with and accepted for record by the SDAT prior to their issuance (such 

approval and, if applicable, acceptance for record, are referred to herein as the “Corporate 

Proceedings”). 
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6. Upon the issuance of any Securities that are Common Stock (“Common 

Securities”), including Common Securities that may be issued upon conversion, exchange or 

exercise of any other Securities convertible into or exchangeable for Common Securities, the 

total number of shares of Common Stock issued and outstanding will not exceed the total 

number of shares of Common Stock that the Company is then authorized to issue under the 

Charter. 

7. Upon the issuance of any Securities that are Preferred Stock (“Preferred 

Securities”), including Preferred Securities that may be issued upon conversion, exchange or 

exercise of any other Securities convertible into or exchangeable for Preferred Securities, the 

total number of shares of Preferred Stock issued and outstanding, and the total number of issued 

and outstanding shares of the applicable class or series of Preferred Stock designated pursuant to 

the Charter, will not exceed, respectively, the total number of shares, or the number of shares of 

such class or series, of Preferred Stock that the Company is then authorized to issue under the 

Charter (including the applicable Articles Supplementary). 

 

8. Any Securities convertible into or exchangeable for other Securities will 

be duly converted or exchanged in accordance with their terms. 

 

9. None of the Securities will be issued, sold or transferred in violation of the 

restrictions on ownership and transfer set forth in Article VII of the Charter or any comparable 

provision in the Articles Supplementary classifying any class or series of Preferred Stock. 

 

Based upon the foregoing, and subject to the assumptions, limitations and 

qualifications stated herein, it is our opinion that: 

 

1. The Company is a corporation duly incorporated and existing under and 

by virtue of the laws of the State of Maryland and is in good standing with the SDAT. 

 

2. Upon the completion of all Corporate Proceedings relating to the Common 

Securities, the issuance of the Common Securities will be duly authorized and, when and if 

issued and delivered against payment therefor and otherwise in accordance with the Corporate 

Proceedings, the Common Securities will be validly issued, fully paid and nonassessable. 

 

3. Upon the completion of all Corporate Proceedings relating to the Preferred 

Securities, the issuance of the Preferred Securities will be duly authorized and, when and if 

issued and delivered against payment therefor and otherwise in accordance with the Corporate 

Proceedings, the Preferred Securities will be validly issued, fully paid and nonassessable. 

 

4. Upon the completion of all Corporate Proceedings relating to the 

Depositary Shares, the issuance of the Depositary Shares will be duly authorized. 
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5. Upon the completion of all Corporate Proceedings relating to the 

Warrants, the issuance of the Warrants will be duly authorized. 

 

6.  Upon the completion of all Corporate Proceedings relating to the Units, 

the issuance of the Units will be duly authorized. 

 

The foregoing opinion is limited to the laws of the State of Maryland and we do 

not express any opinion herein concerning United States federal law or the laws of any other 

jurisdiction.  We express no opinion as to the applicability or effect of federal or state securities 

laws, including the securities laws of the State of Maryland, or as to federal or state laws 

regarding fraudulent transfers.  To the extent that any matter as to which our opinion is expressed 

herein would be governed by the laws of any jurisdiction other than the State of Maryland, we do 

not express any opinion on such matter.  The opinion expressed herein is subject to the effect of 

any judicial decision which may permit the introduction of parol evidence to modify the terms or 

the interpretation of agreements.   

 

The opinion expressed herein is limited to the matters specifically set forth herein 

and no other opinion shall be inferred beyond the matters expressly stated.  We assume no 

obligation to supplement this opinion if any applicable law changes after the date hereof or if we 

become aware of any fact that might change the opinion expressed herein after the date hereof. 

 

This opinion is being furnished to you for submission to the Commission as an 

exhibit to the Registration Statement.  We hereby consent to the filing of this opinion as an 

exhibit to the Registration Statement and to the use of the name of our firm therein.  In giving 

this consent, we do not admit that we are within the category of persons whose consent is 

required by Section 7 of the 1933 Act. 

 

 Very truly yours, 

 

 /s/ Venable LLP 
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INDUS Realty Trust, Inc. 

641 Lexington Avenue, 26th Floor 

New York, New York  10022  

 

 

Re: Post-Effective Amendment No. 1 to Registration 

Statement on Form S-3 

 

Ladies and Gentlemen: 

We have acted as special counsel to INDUS Realty Trust, Inc., a Maryland corporation 

(the “Company”), in connection with its filing on the date hereof with the Securities and 

Exchange Commission (the “Commission”) of a post-effective amendment to its registration 

statement on Form S-3 (as amended, the “Registration Statement”), including a base prospectus 

(the “Base Prospectus”), which provides that it will be supplemented by one or more prospectus 

supplements (each such prospectus supplement, together with the Base Prospectus, a 

“Prospectus”), under the Securities Act of 1933, as amended (the “Act”), relating to the 

registration for issue and sale by the Company of (i) shares of the Company’s common stock, 

$0.01 par value per share (“Common Stock”), (ii) shares of one or more series or classes of the 

Company’s preferred stock, $0.01 par value per share (“Preferred Stock”), (iii) depositary shares 

representing fractional interests in shares of Preferred Stock (“Depositary Shares”), (iv) warrants 

to purchase Common Stock or Preferred Stock (“Warrants”) and (v) units comprised of any 

combination of the other types of securities offered under the Base Prospectus (“Units”). The 

Common Stock, Preferred Stock, Depositary Shares, Warrants and Units, plus any additional 

Common Stock, Preferred Stock, Depositary Shares, Warrants and Units that may be registered 

pursuant to any subsequent registration statement that the Company may hereafter file with the 

Commission pursuant to Rule 462(b) under the Act in connection with the offering by the 

Company contemplated by the Registration Statement, are referred to herein collectively as the 

“Securities.”  

This opinion is being furnished in connection with the requirements of Item 601(b)(5) of 

Regulation S-K under the Act, and no opinion is expressed herein as to any matter pertaining to 

the contents of the Registration Statement or related applicable Prospectus, other than as 

expressly stated herein with respect to the issue of the Securities.  



2 
 

January 4, 2021 
Page 2 

 

 

 
 

 

As such counsel, we have examined such matters of fact and questions of law as we have 

considered appropriate for purposes of this letter. With your consent, we have relied upon 

certificates and other assurances of officers of the Company and others as to factual matters 

without having independently verified such factual matters. We are opining herein as to the 

internal laws of the State of New York, and we express no opinion with respect to the 

applicability thereto, or the effect thereon, of the laws of any other jurisdiction or as to any 

matters of municipal law or the laws of any local agencies within any state. Various matters 

concerning the validity of the Common Stock and Preferred Stock and the laws of the State of 

Maryland are addressed in the opinion of Venable LLP, Maryland counsel for the Company, 

which has been separately provided to you. We express no opinion with respect to those matters, 

and to the extent elements of those opinions are necessary to the conclusions expressed herein, 

we have, with your consent, assumed such matters.  

Subject to the foregoing and the other matters set forth herein, it is our opinion that, as of 

the date hereof:  

1. When the applicable deposit agreement has been duly authorized, executed and 

delivered by all necessary corporate action of the Company, and when the specific terms of a 

particular issuance of Depositary Shares have been duly established in accordance with the terms 

of the applicable deposit agreement and authorized by all necessary corporate action of the 

Company, and such Depositary Shares have been duly executed, authenticated, issued and 

delivered against payment therefor in accordance with the terms of the applicable deposit 

agreement and in the manner contemplated by the applicable Prospectus and by such corporate 

action (assuming the underlying securities have been validly issued and deposited with the 

depositary), such Depositary Shares will be the legally valid and binding obligations of the 

Company, enforceable against the Company in accordance with their terms. 

2. When the applicable warrant agreement has been duly authorized, executed and 

delivered by all necessary corporate action of the Company, and when the specific terms of a 

particular issuance of Warrants have been duly established in accordance with the terms of the 

applicable warrant agreement and authorized by all necessary corporate action of the Company, 

and such Warrants have been duly executed, authenticated, issued and delivered against payment 

therefor in accordance with the terms of the applicable warrant agreement and in the manner 

contemplated by the applicable Prospectus and by such corporate action (assuming the securities 

issuable upon exercise of such Warrants have been duly authorized and reserved for issuance by 

all necessary corporate action), such Warrants will be the legally valid and binding obligations of 

the Company, enforceable against the Company in accordance with their terms. 

3. When the applicable unit agreement has been duly authorized, executed and 

delivered by all necessary corporate action of the Company, and when the specific terms of a 

particular issuance of Units have been duly authorized in accordance with the terms of the 

applicable unit agreement and authorized by all necessary corporate action of the Company, and 

such Units have been duly executed, authenticated, issued and delivered against payment 

therefor in accordance with the terms of the applicable unit agreement and in the manner 

contemplated by the applicable Prospectus and by such corporate action (assuming the securities 
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issuable upon exercise of such Units have been duly authorized and reserved for issuance by all 

necessary corporate action), such Units will be the legally valid and binding obligations of the 

Company, enforceable against the Company in accordance with their terms. 

Our opinions are subject to: (i) the effect of bankruptcy, insolvency, reorganization, 

preference, fraudulent transfer, moratorium or other similar laws relating to or affecting the 

rights and remedies of creditors; (ii) the effect of general principles of equity, whether 

considered in a proceeding in equity or at law (including the possible unavailability of specific 

performance or injunctive relief), concepts of materiality, reasonableness, good faith and fair 

dealing, and the discretion of the court before which a proceeding is brought; (iii) the invalidity 

under certain circumstances under law or court decisions of provisions providing for the 

indemnification of or contribution to a party with respect to a liability where such 

indemnification or contribution is contrary to public policy; (iv) restrictions upon non-written 

modifications and waivers; and (v) we express no opinion as to (a) any provision for liquidated 

damages, default interest, late charges, monetary penalties, make-whole premiums or other 

economic remedies to the extent such provisions are deemed to constitute a penalty, (b) consents 

to, or restrictions upon, governing law, jurisdiction, venue, arbitration, remedies, or judicial 

relief, (c) waivers of rights or defenses, (d) any provision requiring the payment of attorneys’ 

fees, where such payment is contrary to law or public policy, (e) the creation, validity, 

attachment, perfection, or priority of any lien or security interest, (f) advance waivers of claims, 

defenses, rights granted by law, or notice, opportunity for hearing, evidentiary requirements, 

statutes of limitation, trial by jury or at law, or other procedural rights, (g) waivers of broadly or 

vaguely stated rights, (h) provisions for exclusivity, election or cumulation of rights or remedies, 

(i) provisions authorizing or validating conclusive or discretionary determinations, (j) grants of 

setoff rights, (k) proxies, powers and trusts, (l) provisions prohibiting, restricting, or requiring 

consent to assignment or transfer of any right or property, (m) any provision to the extent it 

requires that a claim with respect to a security denominated in other than U.S. dollars (or a 

judgment in respect of such a claim) be converted into U.S. dollars at a rate of exchange at a 

particular date, to the extent applicable law otherwise provides, (n) covenants not to compete, 

and (o) the severability, if invalid, of provisions to the foregoing effect.  

With your consent, we have assumed (a) that each of the Depositary Shares, Warrants 

and Units, deposit agreements, warrant agreements and unit agreements governing such 

Securities (collectively, the “Documents”) will be governed by the internal laws of the State of 

New York, (b) that each of the Documents has been or will be duly authorized, executed and 

delivered by the parties thereto, (c) that each of the Documents constitutes or will constitute 

legally valid and binding obligations of the parties thereto other than the Company, enforceable 

against each of them in accordance with their respective terms, and (d) that the status of each of 

the Documents as legally valid and binding obligations of the parties will not be affected by any 

(i) breaches of, or defaults under, agreements or instruments, (ii) violations of statutes, rules, 

regulations or court or governmental orders, or (iii) failures to obtain required consents, 

approvals or authorizations from, or to make required registrations, declarations or filings with, 

governmental authorities. 
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This opinion is for your benefit in connection with the Registration Statement and may be 

relied upon by you and by persons entitled to rely upon it pursuant to the applicable provisions of 

the Act. We consent to your filing this opinion as an exhibit to the Registration Statement and to 

the reference to our firm contained in the Base Prospectus under the heading “Legal Matters.” 

We further consent to the incorporation by reference of this letter and consent into any 

registration statement or post-effective amendment to the Registration Statement filed pursuant 

to Rule 462(b) under the Act with respect to the Securities. In giving such consent, we do not 

thereby admit that we are in the category of persons whose consent is required under Section 7 of 

the Act or the rules and regulations of the Commission thereunder.  

Very truly yours,  

 
      /s/ Latham & Watkins LLP 
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INDUS Realty Trust, Inc. 

641 Lexington Avenue, 26th Floor  

New York, New York 10022  

Re: Post-Effective Amendment No. 1 to 

Registration Statement on Form S-3  

Ladies and Gentlemen: 

We have acted as tax counsel to INDUS Realty Trust, Inc., a Maryland corporation (the 

“Company”), in connection with its filing on the date hereof with the Securities and Exchange 

Commission (the “Commission”) of a post-effective amendment to its registration statement on 

Form S-3 (as amended, the “Registration Statement”), including a base prospectus (the “Base 

Prospectus”), which provides that it will be supplemented by one or more prospectus 

supplements, under the Securities Act of 1933, as amended (the “Act”), relating to the 

registration for issue and sale by the Company of (i) shares of the Company’s common stock, 

$0.01 par value per share (“Common Stock”), (ii) shares of one or more series or classes of the 

Company’s preferred stock, $0.01 par value per share (“Preferred Stock”), (iii) depositary shares 

representing fractional interests in shares of Preferred Stock, (iv) warrants to purchase Common 

Stock or Preferred Stock and (v) units comprised of any combination of the other types of 

securities offered under the Base Prospectus.  

You have requested our opinion concerning certain of the federal income tax 

considerations relating to the Company.  This opinion is based on various facts and assumptions, 

including the facts set forth in the Registration Statement concerning the business, assets and 

governing documents of the Company and its subsidiaries.  We have also been furnished with, 

and with your consent have relied upon, certain representations made by the Company and its 

subsidiaries with respect to certain factual matters through a certificate of an officer of the 

Company, dated as of the date hereof (the “Officer’s Certificate”).  

In our capacity as tax counsel to the Company, we have made such legal and factual 

examinations and inquiries, including an examination of originals or copies certified or otherwise 

identified to our satisfaction of such documents, corporate records and other instruments as we 

have deemed necessary or appropriate for purposes of this opinion.  For the purposes of our 
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opinion, we have not made an independent investigation or audit of all of the facts set forth in the 

above referenced documents or in the Officer’s Certificate.  In addition, in rendering this opinion 

we have assumed the truth and accuracy of all representations and statements made to us that are 

qualified as to knowledge or belief, without regard to such qualification.  No facts have come to 

our attention that would cause us to question the truth and accuracy of such representations and 

statements.  In our examination, we have assumed the authenticity of all documents submitted to 

us as originals, the genuineness of all signatures thereon, the legal capacity of natural persons 

executing such documents and the conformity to authentic original documents of all documents 

submitted to us as copies. 

We are opining herein only as to the federal income tax laws of the United States, and we 

express no opinion with respect to the applicability thereto, or the effect thereon, of other federal 

laws or the laws of any state or other jurisdiction, or as to any matters of municipal law or the 

laws of any other local agencies within any state. 

Based on such facts, and subject to the qualifications, assumptions, representations and 

limitations set forth herein, it is our opinion that: 

1. Commencing with its taxable year ending December 31, 2021, the Company has 

been organized and has operated in conformity with the requirements for 

qualification and taxation as a real estate investment trust (a “REIT”) under 

Sections 856-860 of the Internal Revenue Code of 1986, as amended (the 

“Code”), and its current and proposed method of operation will enable it to 

continue to meet the requirements for qualification and taxation as a REIT under 

Sections 856-860 of the Code; and 

2. The statements set forth in the Registration Statement under the caption “Material 

U.S. Federal Income Tax Considerations,” insofar as they purport to describe or 

summarize certain provisions of the statutes or regulations referred to therein, are 

accurate descriptions or summaries in all material respects. 

No opinion is expressed as to any matter not discussed herein. 

This opinion is rendered to you as of the date of this letter, and we undertake no 

obligation to update this opinion subsequent to the date hereof.  This opinion is based on various 

statutory provisions, regulations promulgated thereunder and interpretations thereof by the 

Internal Revenue Service and the courts having jurisdiction over such matters, all of which are 

subject to change either prospectively or retroactively.  Any such change may affect the 

conclusions stated herein.  Also, any variation or difference in the facts from those set forth in 

the Registration Statement or the Officer’s Certificate may affect the conclusions stated herein.  

As described in the Registration Statement, the Company’s qualification and taxation as a REIT 

depend upon the Company’s ability to meet the various qualification tests imposed under the 

Code, including through actual annual operating results, asset composition, distribution levels 

and diversity of stock ownership, the results of which have not been and will not be reviewed by 

Latham & Watkins LLP.  Accordingly, no assurance can be given that the actual results of the 

Company’s operation for any particular taxable year will satisfy such requirements.  In addition, 
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the opinion set forth above does not foreclose the possibility that the Company may have to pay 

a deficiency dividend, or an excise or penalty tax, which could be significant in amount, in order 

to maintain its REIT qualification.   

This opinion is rendered only to you and is solely for your benefit in connection with the 

Registration Statement upon the understanding that we are not hereby assuming professional 

responsibility to any other person whatsoever. This opinion may not be relied upon by you for 

any other purpose, or furnished to, assigned to, quoted to or relied upon by any other person, 

firm or other entity for any purpose without our prior written consent, which may be granted or 

withheld in our sole discretion, provided that this opinion may be relied upon by persons entitled 

to rely on it pursuant to applicable provisions of federal securities law. 

We consent to the filing this opinion as an exhibit to the Registration Statement and to the 

reference to our firm contained in the Base Prospectus under the heading “Federal Income Tax 

Considerations” and “Legal Matters.” In giving such consent, we do not thereby admit that we 

are in the category of persons whose consent is required under Section 7 of the Act or the rules 

and regulations of the Commission thereunder. 

 

Very truly yours, 

 

/s/ Latham & Watkins LLP 
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Consent of Independent Registered Public Accounting Firm 
   
 
We consent to the incorporation by reference in this Post-Effective Amendment No.1 to the Registration 
Statement (No. 333-224229) on Form S-3 and related Prospectus of INDUS Realty Trust, Inc. (f/k/a 
Griffin Industrial Realty, Inc.) of our reports dated February 13, 2020, relating to the consolidated financial 
statements, the financial statement schedules and the effectiveness of internal control over financial 
reporting of INDUS Realty Trust, Inc. (f/k/a Griffin Industrial Realty, Inc.), appearing in the Annual Report 
on Form 10-K of INDUS Realty Trust, Inc. (f/k/a Griffin Industrial Realty, Inc.) for the year ended 
November 30, 2019. 
 
We also consent to the reference to our firm under the heading “Experts” in such Prospectus. 
  
 /s/ RSM US LLP 
  
New Haven, Connecticut 
January 4, 2021 
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